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Fed merger comments @ comments.applications. @rich.frb.org
FDIC merger comments @ B ankerMergerApplication @ fdic. &ov

Date: March 18,2019

Re: First Convenience and Needs Comment Recommending Approval of Proposed BB&T/SunTrust
Merger Conditioned Upon the Federal Reserve Being the Primary Federal Regulator

Please consider this my first formal Convenience and Needs comment recommending approval of
the proposed BB&T/SunTrust merger conditioned upon the Federal Reserve being the primary
federal regulator of the resultant bank. Both of these banks have offices near me, although I do not
have any personal or business relationships with either bank.

I have commented on most major bank merger in the U.S. since the 1990s, and., rather than protests
or challenges, every one of them have been comments recommending approval conditioned upon a

convenience and needs issue consistent with good public policy.

That is once again the case with this current merger where I am recommending conditional approval.
The primary case supporting this conditional argument is found in the February 13,2019 American
Banker BankThink article titled "Fed, not FDIC, should regulate a merged BB&T-SunTrust."

While the two merging banks have billed this as a "merger of equals," it is anything but that for their
primary federal bank regulators, namely the FDIC for BB&T and the Fed for SunTrust.

American banks, unlike banks or regulated companies elsewhere, have the lirxury of choosing their
own primary federal regulator. Importantly, they can switch them if desired to find the "friendliest"
regulator, often referred to as "competition in laxity."

As in every law or regulation, however, there must be exceptions to allowing a bank this luxury to
choose their own federal regulator when the public interest is potentially adversely impacted as

would be the case here in terms of the convenience and needs of the communities to be served by the
resultant bank.
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Why the FDIC Won the "Competition in Laxity" Decision by the Resultant BB&T/SunTrust Bank

Having followed both banks for decades, I was not at all surprised to see that the resultant bank
chose the FDIC as their primary federal regulator, and I believe it was for the following reasons

l. BB&T, the decision maker in this deal, with greater assets, market value and 57Vo ownership
of the new bank, is comfortable with their existing FDIC primary federal regulator.

2. BB&T is by far the largest bank regulated by the FDIC, but this is not the case with SunTrust
and the Fed. Using the Comptroller's reference to regulated banks as the Office of the
Comptroller of the Currencv's (OCC) "customers." it is harder to say NO to your far and
away largest customer, whether you are a regulator, bank or any business. Of the 30 banks
with assets over $100 billion, the $216 billion BB&T is one of only two state-chartered Fed
nonmember banks whose primary federal regulator is the FDIC, the other one being the $104
billion Discover Bank. Of the remaining 28 banks, 19, including the very largest, have the
OCC as their primary federal regulator and nine, including SunTrust, have the Fed.

3. The FDIC demonstrated that it was friendlier than the Fed when it (and North Carolina's
state regulator) terminated BB&T's joint anti-mone)¡ laundering order dated December 20.
2016, on June 29,2018 but the Fed still has not terminated that order.

4. Most importantly, based on my detailed CRA research, the FDIC has displayed a continued
pattern and practice of favoritism toward BB&T on the industry's most subjective regulation,
namely CRA. The two most blatant cases of regulatory favoritism involved BB&T's 2009
acquisition of the failed Colonial Bank in Alabama and BB&T's most recent CRA exam.

FDIC Favoritism With BB&T's Colonial Bank Acquisition

BB&T's biggest and most important deal prior to SunTrust was the purchase of the failed Colonial
Bank in Alabama from the FDIC. That was the deal that gave BB&T its critical foothold in the

Southeast, especially the nation's most rapidly growing big state, my home state of Florida. The
FDIC did not make public in a timely fashion material data about BB&T's fair lending and CRA
performance, which could have scuttled the deal.

BB&T was downgraded from an outstanding rating in 2004 to satisfactory in 2008 because of a
serious fair lending violation, namely a "pattern or practice of discrimination on the basis of race" in
violation of the Equal Credit Opportunity Act and the Fair Housing Act.

For some unknown reason, which I can only ascribe to favoritism, the FDIC conveniently withheld
public notification of the downgrade and finding of serious racial discrimination until September
2010, well after the FDIC accepted BB&T's winning bid for Colonial Bank in August 2009.

In contrast to this unprecedented 31-month delay, nearl]¡ three vears, the FDIC released BB&T's two
previous CRA exams in 2004 and 2001 |ust eight months after they were completed, and the two
previous exams were released withinþur and jive months. The FDIC has never explained why their
release of that BB&T's 2008 exam with serious racial discrimination issues took roughly FOUR to
EIGHT times longer than the previous ones?
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Had the FDIC disclosed this material information in a timely manner consistent with previous exams
of that bank and other banks, the predictable outcry from community groups, Congress and the
general public could have scuttled BB&T's bid on the failed Alabama bank or inhibited the FDIC's
ability to accept that bid.

In that case, Colonial would have gone to the runner-up, TD Bank. which had put forth a fairlv close
bid. There is no doubt in my mind that BB&T would not be the bank it is today or the bank that it
will be after this proposed merger without the Colonial Bank purchase. I documented this argument
to the regulators in a2012 when BB&T bought BankAtlantic, one of Florida's largest thrifts, but it
was readily dismissed.

FDIC FavoritismWith BB&T's Most Recent CRA Exam

In an unusual case ofdéjà vu all over again, BB&T's most recent CRA Performance Evaluation
(PE) released on May Day 2OI8 resulted in an outstanding rating, despite the fact that they were
once again found to have engaged in a "substantive violation of Regulation B, which implements the
Equal Credit Opportunity Act."

The problem this time was not a friendly delay in the FDIC's release of the rating but rather an

outright inflated rating. Having read thousands of CRA PEs since 1990, when I coined the term
"CRA Grade Inflation" in my first book on CRA, I concluded that the FDIC inflated BB&T's current
CRA rating from a satisfactory to an outstanding one for the following reasons:

1. The above- cited fair lending violation in the exam should have resulted in a one-rating
downgrade as was the case in BB&T's 2008 exam and most other FDIC exams, consistent
with FDIC examination procedures. However, in an apparent accommodation to its largest
"customer," the FDIC stated fhat""a downgrade of the CRA rating to less than Outstanding
was not warranted" based on the Bank's "CRA performance, extent and impact of the
finding, and immediate corrective actions taken." I believe this was an unprecedented act of
favoritism.

2. BB&T received a "high satisfactory" rating on the 5O7o weighted Lending Test and
outstanding ratings on the 25Vo weighted Investment and Service Tests. Many banks
receiving such a "50-50" ratings mix from the FDIC receive an overall satisfactory rather
than outstanding rating, because of the importance of the Lending Test, especially when there
is a serious fair lending violation.

3. BB&T received an inflated outstanding rating on the Investment Test, since qualified
investments during the Review Period amounted to only 0.7Vo of total assets, which is below
fhe l7o outstanding benchmark in The CRA Handbook and below the comparable percentage
of many other banks receiving Outstanding ratings from the FDIC.

4. BB&T received an inflated outstanding rating on the Service Test, since their cited 5,728
Community Development Services is about 2,000 services below the outstanding benchmark
based on mv detailed CRA research summarized in my recent CRA reform comment.
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Had the FDIC made the proper downgrade, BB&T would still be a satisfactory rated bank,like9l%o
of all banks, and this would most likely not be an obstacle to the SunTrust merger. However, we
expect our biggest banks, especially those engaged in major M&A deals, to have outstanding ratings
and certainly not have any substantive Reg B violations.

BB&T is Too Big To Regulate for the FDIC

I previouslv argued that BB&T was Too Big To Regulate (TBTR) for the FDIC based on regulatory
favoritism on the Colonial Bank deal. This was similar to a much earlier argument I made that the
now defunct V/ashington Mutual (WAMU) was TBTR for the now defunct Office of Thrift
Supervision, and that is when I first coined the TBTR phrase.

Please note that TBTR is different from the "Too Big To Manage" complaint lodged against Wells
Fargo in the recent House Financial Services Committee hearing involving that bank, since
"manage" implies management's efforts in running a bank versus a regulator's efforts to oversee a

bank to insure it is acting in the public interest.

If BB&T was TBTR when I made that argument in20l5, their roughly doubling of size and the
FDIC's continued regulatory favoritism as documented above makes this argument even stronger.

The FDIC is primarily a regulator of small banks, whereas the OCC and the Fed have much more
experience in overseeing very large banks. Under the supervision of the Fed, BB&T would just be

another large bank brick in the Fed's regulatory wall rather than the dominant one under the FDIC

Summary: Merger Approval Must Be Conditioned on the Federal Reserve Being the Primary
Federal Regulator for the Resultant Bank

Good public policy dictates that the resultant bank from the BB&T and SunTrust merger must have
the Fed as their primary federal bank regulator.

The continued lobbying and other efforts by the applicant banks, their lawyers and consultants, and
even by a conflicted FDIC itself to allow it to be the resultant bank's primary federal regulator must
be ignored to protect the public interest.

Our banking system is unique in the world for many reasons, including this luxury for our banks to
choose among multiple federal regulators. I am not suggesting we remove this perk, but I do believe
when there is such repeated and documented regulatory favoritism by one federal bank regulator
toward one bank, their biggest by far as is the case here, that we must make an exception in the
public interest.

Therefore, I recommend this merger be approved but only under the condition that the Federal
Reserve be the primary federal regulator of the resultant bank. Otherwise, this proposed merger
will NOT be meeting the required Convenience and Needs factor for approval and will certainly
NOT be in the public interest.
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