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To All SunTrust Outside Counsel: 
· Florida Documentary Stamp Tax – Revised Guidance and Procedures – All Florida Users
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Florida Documentary Stamp Tax – Out of State Affidavits

All affidavits relating to Out of State Closings for FL Originated Loans are located under the Florida Documentary Tax Information and Related Closing Affidavits tab below. 
Florida Documentary Stamp Tax – Guidance and Procedures

All loans that are secured by Florida real estate and any loans that are closed in Florida are subject to Florida Documentary Stamp Tax.  Loans that are not secured by Florida real estate may be closed outside of Florida in order to avoid paying the documentary excise tax.  The purpose of this Bulletin is to notify ST outside counsel of updates effective October 03, 2016 to SunTrust’s  procedures necessary to successfully avoid the Florida Documentary Stamp Tax, and provide guidance on statutory procedures and Department of Revenue interpretations.

1.  Out of State Closings for FL Originated Loans 
(Procedures which must be followed in order to avoid Florida

documentary stamp tax on LEAD prepared loan packages)

_______________________________________________________________

Loans that are not secured by evidence of a lien on Florida real estate can be closed outside of Florida in order to avoid paying documentary tax.  The State of Florida may not tax transactions that are closed completely outside the state.  To qualify, the documentation must be executed and delivered to SunTrust outside of Florida.  The requirements for execution and handling of the loan documents, normally only the Note, must be strictly adhered to in order to avoid the tax.

As of May 1, 2002 loans that are not secured by Florida real estate, have a cap on the amount of documentary stamp tax to be paid.  The maximum amount of tax due on a qualifying loan is $2,450.00 (.0035 x $700,000.00), and any renewals, even with new money, will not be taxable once a total of $2,450.00 of documentary stamp tax is paid on a loan.  The Relationship Manager and the borrower must decide whether it is worth the cost and expense to conduct out of state closings on any loan and all renewals thereafter.  The alternative is to pay the maximum of $2,450 initially and then have the flexibility to execute renewals in Florida, including new money, and not have to pay the tax above the cap.

When the Note and other documents, if necessary, are executed and delivered out of state, documentary proof is required that the out of state requirements are met.  Remember there are two requirements, the documents must be (i) executed out of state and (ii) must be physically delivered to SunTrust out of state to either Atlanta, GA or Richmond, VA at one of the following addresses:  
(HTBE/CRE/CIB) CLOSING AREA ADDRESS:




 

SunTrust Bank







Attention: OUT OF STATE CLOSING


1155 Peachtree Street NE, Suite 1200 


Atlanta, GA 30309





(CLU) CLOSING AREA ADDRESS: 

SunTrust Bank
Attention: LOAN SERVICING- OUT OF STATE CLOSING

11011 W. Broad Street, 4th Floor, Mail Code VA-RIC-4323
Glen Allen, VA 23060
NOTE: A foreign (non-Florida) notary must notarize the required affidavit or each loan document, even if each loan document does not normally require a notary. 

a) When Bank officer is present at Out of State Closing.   If a Bank officer was present at the execution of the documents, the Bank officer should (i) ensure that the Affidavit of Out of State Delivery is executed by a foreign notary and (ii) countersign the Affidavit of Out-of State Delivery (shelf document) to confirm that the execution and delivery occurred out of state. After accepting delivery outside the state of Florida, the Bank officer either brings the documents or forwards the documents to the assigned closer.  

b) When Bank officer is not present at the Out of State Closing.   If the borrower signs the loan documents (outside of Florida in accordance with the requirements above) without a bank officer being present, then the following actions must be taken: 

1. Prior to the closing, the Closing Specialist must notify the designated receiving location (either Atlanta or Richmond) of the Out-of-State closing by sending an e-mail with the completed Out-of-State-Closing Request Form (Form 630478 - located in PPM) and the self-addressed Federal Express shipping label to either: 
Atlanta:

OutOfStateClosings.Dist@suntrust.com
Richmond:

Georgia.Servicing@suntrust.com 
2. The Closing Specialist must send the Certification of Execution Affidavit, along with the closing documents to the Borrower for execution.  The Certificate of Execution must be notarized by a foreign notary as additional proof and then forwarded for acceptance with the Note and any other loan documents required to be signed out of the State of Florida (i.e., Note, Agreement to Note, LIBOR Addendum, etc.)

3. The documents must be delivered to the appropriate team via overnight courier (e.g. FedEx).

4. The receiving location teammates will print the evidence (Fed Ex Travel History Log) from the courier indicating that the documents were sent from the State of execution.  Then they will review the documents, an officer of the bank must sign a separate Affidavit of Out of State Delivery, notarized by a foreign notary, indicating that the bank accepted the loan documents outside of Florida.

5. The receiving  location teammate will forward the documents to the Closing Specialist for review of the documents prior to booking

IMPORTANT:  The documents must first go to the designated closing area for delivery in order to complete the delivery requirement and nowhere else immediately after the borrower executes the documents.  If the documents come to Florida first the transaction will be taxable.    

6. Upon receipt and review of the documents, an officer must sign a separate Affidavit of Out-of-State Delivery, notarized by a foreign notary, indicating that the bank accepted the loan documents outside of Florida.  

Any loan documents requiring execution by the bank (vs. the borrower) may be executed by an officer or agent of the bank out of state, or by the relationship manager in Florida, but only if the relationship manager’s execution of the loan documents in Florida clearly predate, on their face, the borrower’s out of state execution. 

c) There are special requirements for maritime closings.  Rather than having the closing in a different state, the closing may occur in international waters outside of Florida and the United States territorial boundaries.  

Maritime Closings:

If the closing occurs in international waters the Maritime/International Waters Closing Affidavit (shelf document) must be executed by a licensed captain, officer and borrower that confirms that a licensed captain of the vessel used has determined that the documents were signed in international waters.  Due to a recent Court ruling, the reach of Florida’s territorial jurisdiction is increased in many instances from 3 miles to 12 miles.  Until this matter is more settled, the best course of action is to close more than 12 miles offshore.  The affidavit below the captain’s signature should note the captain’s name, license number and the name and registration number of the vessel.

d) What documents must be executed out of state?  For original loans and modifications, renewals, and amendments of existing out of state loans prepared with LEAD documents, only the Note, any Agreement to Note, and LIBOR Addendum to Note must be executed and delivered out of state.

Our LEAD form loan documents other than the Note, Agreement to Note, and LIBOR Addendum to Note must be closed Out of State.  The other LEAD form documents, which include the security agreements, various collateral documents and any other document used in connection with a loan do not normally need to be executed out of state because they do not incorporate the terms of the Note into any of the LEAD loan documents.  It is permissible for the LEAD loan documents to mention, refer to or state they secure a Note and then describe the Note.
e)  A special caution for attorney prepared loan documents.  If a loan document prepared by outside counsel or Bank counsel uses terms like “incorporates”, “becomes or made a part of” or in any way makes the terms of the Note a part of the loan document, then that loan document MUST be executed and delivered out of state along with the Note to avoid the tax.  The loan documents which contain the incorporation language must accompany the Note, and either (i) contain an acknowledgement and a notary block completed by a foreign (not FL) notary or (ii) the affidavits used must expressly refer to all the documents executed and/or delivered out of state.  If there are any questions or concerns about whether a loan document may incorporate the terms of the Note, contact a Bank Attorney (Michael P. Andersen, Commercial Lending attorney for Florida may be reached at 407-237-5339).

2.  Out of State Originated Loan Transactions Closed in FL  
(FL Documentary Stamp Tax Requirement if triggered)

_______________________________________________________________

Even though a loan is originated in another state, governed by the laws of another state and is not secured by Florida real estate, the loan is subject to Florida Documentary Stamp Tax if the loan is closed in Florida (if the borrower executes the Note in the state of Florida or the Note is delivered to SunTrust in the state of Florida).  Loans which are not otherwise subject to Florida Documentary Stamp Tax should not be closed in Florida.

If you have an out of state loan, which must be closed in Florida, please contact either Marc Bearden at marc.bearden@suntrust.com or Brian R. Brown at brian.r.brown@suntrust.com for assistance.  Applicable tax must be collected from the customer and notation that tax has been paid must be added to the Note manually.
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