IMPORTANT NOTICE

THIS INSTRUMENT CONTAINS A CONFESSION OF JUDGMENT PROVISION WHICH CONSTITUTES A WAIVER OF IMPORTANT RIGHTS YOU MAY HAVE AS A DEBTOR AND ALLOWS THE CREDITOR TO OBTAIN A JUDGMENT AGAINST YOU WITHOUT ANY FURTHER NOTICE. [Virginia loans only – also add to Note]
LOAN AGREEMENT

THIS LOAN AGREEMENT (this “Agreement”), made as of the ____ day of ____________, 20__ (“Closing Date”), by and between _________________________, a [corporation] [general partnership] [limited partnership] [limited liability company] organized and existing under the laws of the State/Commonwealth of _______________________] (“Borrower”) and [________________] (“Lender”).  In consideration of the mutual covenants and agreements hereinafter set forth, Lender agrees to make and Borrower agrees to accept a loan in accordance with and subject to the terms and conditions hereinafter set forth:

Article I : 
DEFINITIONS

In addition to the other terms defined herein, the terms on Schedule 1 hereto shall have the meanings set forth on said schedule.  Terms defined in the Note and other Loan Documents shall have the same defined meanings when used herein.  
Article II 
DISBURSEMENT OF LOAN PROCEEDS

Conditions Precedent to Lender’s Obligations.  Lender shall in no manner be obligated to disburse any proceeds of the Loan unless and until Lender confirms satisfaction or waiver of all conditions and requirements of [describe expression of interest/proposal or commitment letter with Annex of terms] and any and all loan closing checklists of requirements and deliveries provided by or on behalf of Lender [,including without limitation the following conditions precedent: (a) Lender shall have received such written evidence, as required by Lender, (i) of the legal names, organization, existence, good standing, and authorization to conduct business of any Obligor and (ii) that the representatives of each Obligor are authorized to execute this Agreement and the other Loan Documents, as applicable, on behalf of those parties and bind each Obligor to their terms and conditions; (b) Borrower and each other Obligor shall have executed and delivered this Agreement and the other Loan Documents to which it is a party and all other documents relating thereto, each in a form and substance acceptable to Lender; (c) Lender shall have received such UCC, lien and judgment searches, title insurance policies, title abstracts or opinions, surveys and other written evidence as may be required by Lender with respect to the validity, enforceability and priority of its liens, security interests and other encumbrances upon the Collateral;(d) Borrower shall have paid or caused to be paid to Lender all fees and expenses due and payable at closing under this Agreement, the Note, and the other Loan Documents;(e) no event has occurred or circumstance arisen that has had or could reasonably be expected to have a Material Adverse Effect; and (f) Lender shall have received any other documents or materials, if any, as required by Lender] (collectively, the “Conditions”). [NOTE TO DRAFTER: INSERT IF CLOSING PRIOR TO RECEIPT OF ALL CLOSING REQUIREMENTS:  To the extent Lender has not received and/or approved any of the Conditions by the date of this Agreement and has elected in its sole and absolute discretion to close the Loan prior to receipt of all the Conditions, Borrower hereby agrees to satisfy the Conditions, to Lender’s satisfaction, at Borrower’s sole cost and expense, no later than the time periods or outside dates set forth on Schedule 2 hereto.  Until such time as the Conditions have been satisfied by Borrower, as determined by Lender, Lender will not be obligated to make any advance under the Note, other than any advance that Lender may have elect to make in its sole discretion on or about the date hereof.  Borrower acknowledges that the agreements contained in this Section 2.1 are a substantial inducement to Lender to consummate the closing.]  
[NOTE: OMIT 2.2 and 2.3 IF NO POST CLOSING ADVANCES SO INAPPLICABLE:]
Subsequent Advances.  Any obligation of Lender to make any advance after the first advance shall be subject to the following conditions:  (a) all the Conditions set forth in Section 2.1 shall have been satisfied as of the date of such advance; (b) no Event of Default or event which, with notice or the passage of time or both, would constitute an Event of Default has occurred and is continuing; (c) the representations and warranties of each Obligor in this Agreement and any of the other Loan Documents to which it is a party, as applicable, shall be true and correct on and as of the date of such advance; and (d) Lender shall have received and approved: (i)  a completed Notice of Borrowing and such other documents, certifications, and other information as may be required by Lender; and (ii) as and when required by Lender, an endorsement to any title insurance policy theretofore delivered, indicating that there has been no change in the state of title to the Property, whether superior or subordinate to the Security Instrument, which endorsement shall, expressly or by virtue of a “pending disbursement” clause satisfactory to Lender, increase the coverage of the policy to the aggregate amount of all Loan proceeds previously advanced plus those covered by said Notice of Borrowing.
Notice of Borrowing.  Lender is hereby authorized by Borrower to make advances upon the receipt of and in accordance with a notice of borrowing in [the form attached [to the Construction Loan Rider as Schedule 3] [hereto as Exhibit A] or other] form satisfactory to  Lender (“Notice of Borrowing”) executed by an individual purporting to be an authorized representative of Borrower.  Each Notice of Borrowing shall constitute an affirmation that the representations and warranties contained in this Agreement and the Loan Documents are true and correct as of the date thereof.
[NOTE: OMIT IF INAPPLICABLE: Borrowing Base. The Note will be governed by a Borrowing Base (as defined below). Borrower shall not request any advance under the Note if, after giving effect to such advance, the outstanding balance under the Note would exceed the lesser of the amount of the Loan or the Borrowing Base. If at any time the aggregate advances under the Note do exceed the lesser of the amount of the Loan and the Borrowing Base (the “Excess Amount”), Borrower shall repay or prepay the Excess Amount within three (3) days after demand from Lender.  The Borrowing Base at any time shall be determined by reference to the most recent borrowing base certificate delivered to Lender (absent any error in such borrowing base certificate). Borrower covenants to deliver within _______ (__) days after the end of each calendar [month] [quarter] a duly completed borrowing base certificate in the form and substance satisfactory to Lender as of the last day of such calendar [month] [quarter] and such other supporting documentation and additional reports with respect to the Borrowing Base as Lender shall request.

“Borrowing Base” shall mean at any time an amount equal to the sum of ___% of Eligible Accounts (as defined below) and ___% of Eligible Inventory (as defined below).  


“Eligible Accounts” shall mean, at any time, any domestic account receivable of Borrower [and its consolidated subsidiaries] which (a) is bona fide, valid and legally enforceable obligation of the account debtor in respect thereof, which is unconditionally owing by such account debtor and is not subject to sale on consignment, sale on return, or any other similar arrangement; and (b) is subject to a perfected first priority security interest in favor of Lender and is free and clear of any other liens, security interests and encumbrances; and (c) is not subject to any defense, dispute, offset, counterclaim or other claim by the account debtor; (d) is payable by an account debtor which is a solvent, going concern that is unaffiliated with Borrower; and (e) is not more than ninety (90) days old from the original date of the relevant invoice; and (f) is acceptable to Lender in its sole discretion; and  (g) is not subject to any “bill and hold” or other similar arrangement; and (h) when combined with any other Eligible Account due from the same  account debtor, constitutes less than [fifty/[insert other] percent (50/___%) of total Eligible Accounts. [Note to Drafter, delete (i)  if inapplicable]:   [ALT: X-aged receivables: (i) is not payable by an account debtor for which more than __percent (__%) of such account debtor’s total accounts are more than ninety (90) days old from the original invoice date of the relevant invoice, in which instance, all of such account debtor’s accounts shall be excluded.

“Eligible Inventory” shall mean, at any time, all goods ready for sale in the ordinary course of business then owned by (and in possession or control of) Borrower [and its consolidated subsidiaries] and held for sale or disposition in the ordinary course of Borrower’s business that meet the following requirements (i) such property is subject to a perfected first priority security interest in favor of Lender and is free and clear of any other liens, security interests or encumbrances; (b) such property is valued at the lower of cost or market; (c) such property has not been shipped or delivered to any third party; (d) such property is not represented by any bill of sale, invoice or similar document; (e) no claim exists disputing Borrower’s title to or right to possession of such property; (f) such property is in good condition and complies with any applicable laws, rules, regulations and standards imposed or issued by any Federal, state or local governmental or quasi-governmental authority or agency with respect to its storage, production, manufacture, use or sale; (g) such property is not on consignment and (h) such property has not been determined to be unmarketable or obsolete by Lender in its sole discretion.]


Section 2.5
[NOTE: OMIT IF INAPPLICABLE OR COVERED IN NOTE: Limitation of Availability for Outstanding Letters of Credit.  Availability under the Loan shall be reduced on a dollar for dollar basis by the aggregate face amount of all outstanding letters of credit issued by Lender upon the application of Borrower (the “Aggregate Letter of Credit Amount”). Borrower shall not request advances under the Loan and Lender shall have no obligation to make advances under the Loan if the advance would cause the sum of the outstanding loan balance and the Aggregate Letter of Credit Amount to exceed [the Loan Amount/$_______]. If for any reason the sum of the outstanding loan balance and the Aggregate Letter of Credit Amount exceeds [the Loan Amount/$_______], Borrower shall, upon demand by Lender, make immediate payment of such excess amount. ]
Article III 
REPRESENTATIONS AND WARRANTIES

Borrower represents and warrants to Lender as follows:

Existence; Power.  Each Obligor agrees that, with respect to each of the representations and warranties in the sections of the Note and Security Agreement entitled “Representations and Warranties”,  LISTNUM  \l5  references therein to “Note” and “this “Security Agreement” shall be deemed to include this Agreement and the other Loan Documents as the context permits,  LISTNUM  \l5   references to “Borrower” and “Owner” therein shall be deemed to include each Obligor except to the extent such representations and warranties apply solely to ownership or location of the Collateral, and  LISTNUM  \l5  all such representations and warranties as amended by this Section are true and correct as of the date hereof.
Litigation.  No litigation, investigation or proceeding is pending or, to the knowledge of Borrower, threatened against or affecting any Obligor  LISTNUM  \l5  which could reasonably be expected to result in a Material Adverse Effect or  LISTNUM  \l5  which in any manner draws into question the validity or enforceability of any Loan Document.  No Obligor is contemplating either the filing of a petition by it under any Debtor Relief Law or the liquidation of all or a major portion of its assets or property, and no Obligor has knowledge of any Person contemplating the filing of any such petition against it.

Compliance with Laws and Agreements.  Obligors and the Collateral are in compliance with  LISTNUM  \l4  all applicable laws, judgments, decrees and orders of any governmental authority, including without limitation all Environmental Laws, and  LISTNUM  \l4  all indentures, agreements or other instruments binding upon it or any of its property, except where non-compliance, either singly or in the aggregate, could not reasonably be expected to result in a Material Adverse Effect.

Taxes.  Obligors have timely filed or caused to be filed all tax returns required to be filed under federal, state or local law, and have paid all of the taxes charged against such party or such party’s property when due, except where the same are currently being contested in good faith by appropriate proceedings and for which such party has set aside on its books adequate reserves in accordance with GAAP.  The charges, accruals and reserves on the books of Borrower, Subsidiaries, and all other Obligors in respect of such taxes are adequate, and no tax liabilities that could be materially in excess of the amount so provided are anticipated.  Borrower knows of no pending investigation of Borrower, any Subsidiary, or any other Obligor by any governmental authority or of any pending but unassessed tax liability or other fee or assessment owing by such parties.

Defaults.  No Event of Default or event which, with notice or the passage of time or both, would constitute an Event of Default has occurred and is continuing.

Margin Regulations.  None of the proceeds of the Loan will be used, directly or indirectly, for “purchasing” or “carrying” any “margin stock” within the respective meanings of each of such terms under Regulation U of the Board of Governors of the Federal Reserve System, as the same may be in effect from time to time, and any successor regulations, or for any purpose that violates the provisions of Regulation T, Regulation U or Regulation X of the Board of Governors of the Federal Reserve System, as the same may be in effect from time to time, and any successor regulations.  Borrower is not engaged principally, or as one of its important activities, in the business of extending credit for the purpose of purchasing or carrying “margin stock”.

Disclosure.  All information that has been provided to Lender by or on behalf of Borrower or any Obligor is true and correct and does not contain any untrue statement of a material fact or omit any material fact necessary to make such information not misleading.  Borrower is not aware of any fact that has not been disclosed to Lender that is reasonably likely to result in a Material Adverse Effect.

Insolvency.  After giving effect to the execution and delivery of the Loan Documents and the making of the Loan, Borrower will not be “insolvent”, within the meaning of such term as defined in Section 101 of the United States Bankruptcy Code, as amended from time to time, be unable to pay its debts generally as such debts become due, or have unreasonably small capital to engage in any business or transaction, whether current or contemplated.

Sanctions.  None of Obligor or any Subsidiaries or Affiliates of Obligor, or, to the knowledge of Obligor or the applicable Subsidiary or Affiliate, any of their respective directors, officers, employees, or agents  LISTNUM  \l5  is a Sanctioned Person,  LISTNUM  \l5  has any of its assets in a Sanctioned Country, or  LISTNUM  \l5  derives any of its operating income from investments in, or transactions with, Sanctioned Persons or Sanctioned Countries. No part of the proceeds of the Loan hereunder will be used directly or indirectly (a) to fund any operations in, finance any investments or activities in or make any payments to a Sanctioned Person or a Sanctioned Country or in any other manner that would result in a violation of Sanctions by any Person, or (b) in furtherance of an offer, payment, promise to pay, or authorization of the payment or giving of money, or anything else of value, to any Person in violation of any Anti-Corruption Laws. 

Article IV 
AFFIRMATIVE COVENANTS

Borrower covenants and agrees that so long as Lender has a Commitment hereunder or any Obligation remains unpaid or outstanding: 

Notices of Material Events.  Borrower will promptly notify Lender in writing (specifying the details thereof and the action which Borrower has taken or proposes to take with respect thereto) of the following: the occurrence of any Event of Default or any circumstances which, with notice or the passage of time or both, would constitute an Event of Default; the filing or commencement of any action, suit or proceeding against it or, to the knowledge of Borrower, affecting Borrower, that could reasonably be expected to result in a Material Adverse Effect; any change in the senior management of Borrower; and any other development that results in, or could reasonably be expected to result in, a Material Adverse Effect.
Conduct of Business; Compliance with Laws.  Borrower will, and will cause each Subsidiary to, do or cause to be done all things necessary to preserve, renew and maintain in full force and effect their respective rights, licenses, permits, privileges, franchises, patents, copyrights, trademarks and trade names material to the conduct of its business and will continue to engage in the same business as presently conducted.  Borrower and each Subsidiary shall comply in all material respects with all laws, ordinances and regulations to which it is subject.
Payment of Taxes.  Except to the extent that the validity or amount thereof is being contested in good faith and by appropriate proceedings and except for income, franchise and doing business taxes imposed on Lender, each Obligor will pay all taxes, filing, registration and recording fees, owed by such party and those payable with respect to the Note or the Liens created or secured by the Loan Documents, including all tax liabilities and claims that could result in a statutory Lien, prior to the date when any interest or penalty would accrue for the nonpayment thereof.  If there shall be enacted any law  LISTNUM  \l7  deducting the Loan from the value of the Property for the purpose of taxation,  LISTNUM  \l7  affecting any Lien on the Property, or  LISTNUM  \l7  changing existing laws of taxation of mortgages, deeds of trust, security deeds, or debts secured by real property, or changing the manner of collecting any such taxes, Borrower shall promptly pay to Lender, on demand, all taxes, costs and charges for which Lender is or may be liable as a result thereof; however, if such payment would be prohibited by law or would render the Loan usurious, then instead of collecting such payment, Lender may declare all amounts owing under the Loan Documents to be due and payable on a date not less than forty-five (45) days after the delivery of notice thereof to Borrower.
Visitation and Inspection.  Borrower will, and will cause each Subsidiary to, permit Lender to examine its books and records and make copies and take extracts therefrom, and discuss its affairs, finances and accounts with any of its officers and independent certified public accountants, all at such reasonable times and as often as Lender may reasonably request after reasonable prior notice to Borrower; provided that if an Event of Default has occurred and is continuing, no prior notice shall be required.

Maintenance of Property; Insurance; Casualty and Condemnation; Rents and Leases.  Borrower will, and will cause each Subsidiary to, (i) observe and comply in all material respects with all applicable laws applicable to all property material to the conduct of their respective businesses and maintain such property in good working order and condition, and (ii) maintain with financially sound and reputable insurance companies, insurance with respect to their respect properties and businesses, against loss or damage of the kinds customarily insured against by companies in the same or similar businesses operating in the same or similar locations and as may be required by Lender from time to time.  The Security Instrument will control with respect to any damage to or destruction of the Property or any part thereof or taking by eminent domain of all or any portion thereof.  If there are leases on the Property, Borrower shall fully and faithfully perform all of the duties and obligations of the lessor thereunder, comply with all of the terms and conditions of said leases, and do all acts otherwise necessary to maintain and preserve the rents and profits therefrom and prevent any diminishment or impairment of the value thereof or the interest of Borrower or Lender therein. Without the prior written consent of Lender, Borrower shall not further assign said leases or any rents or profits therefrom, shall not terminate, amend, or accept the surrender of, any of said leases and shall not collect rents or profits therefrom more than one (1) month in advance. At Lender’s request Borrower shall [use reasonable efforts to] obtain estoppels and subordination and attornment agreements in form acceptable to Lender from any tenants of the Property and deliver such other leasing information as Lender shall request.
Representations and Warranties.  Borrower will cause all representations and warranties to remain true and correct at all times while any portion of the Loan remains outstanding.

Further Assurances; Authorization to file Financing Statements.  Borrower will, and will cause each other Obligor and Subsidiary to, execute and/or deliver from time to time any and all further documents, financing statements, agreements and instruments, and take all such further actions (including the filing and recording of financing statements, fixture filings, Security Instruments and other documents), which may be required under any applicable law, or which Lender may reasonably request, to effectuate the transactions contemplated by the Loan Documents or to grant, preserve, protect or perfect the Liens created by the Loan Documents or the validity or priority of any such Lien, all at the expense of Borrower.  Borrower also agrees to provide to Lender, from time to time upon request, evidence reasonably satisfactory to Lender as to the perfection and priority of the Liens created or intended to be created by the Loan Documents.  Borrower authorizes Lender to file any such financing statements or fixture filings required above, with or without a signature as contemplated by applicable law.
Operating Accounts; Treasury and Payment Services [; Payments by ACH].  Borrower shall and shall cause each Subsidiary to, maintain all cash management and treasury business with Lender, including, without limitation, all deposit accounts, disbursement accounts and lockbox accounts.  Without limiting the foregoing, Borrower shall maintain its primary operating account along with all related treasury and payment services with Lender[, and Loan payments will be made by ACH draft from said account].

[NOTE: INSERT PROVISIONS CONFORMING TO EXPRESSION OF INTEREST/PROPOSAL/COMMITMENT TERMS ONCE FINALIZED]: Fees.  Borrower shall pay to Lender [a fully earned, non-refundable fee of ________________ ($_____________) due on ____________________.]
Section 4.10.  Anti-Corruption Laws; Sanctions.  Borrower will maintain in effect and enforce policies and procedures designed to ensure compliance by Borrower, its Subsidiaries and Affiliates, and each of their respective directors, officers, employees, and agents with Anti-Corruption Laws and applicable Sanctions.
Article V 
FINANCIAL COVENANTS AND REPORTING 
[NOTE TO DRAFTER: INSERT OR DELETE PROVISIONS BELOW TO CONFORM TO EXPRESSION OF INTEREST/PROPOSAL/COMMITMENT TERMS]:
Financial Covenants.  [All financial covenants shall be calculated for Borrower and Subsidiaries on a consolidated basis.]  So long as any portion of the Loan under the Note remains unpaid and in the case of an open-end revolving borrowing arrangement, the Loan remains available for advances, Borrower covenants and agrees as follows (unless otherwise indicated, all accounting terms used in the following financial covenants shall be construed in conformity with GAAP):
Minimum Current Ratio.  Borrower shall have at the end of each [fiscal year] [fiscal 6-month period] [fiscal quarter] [calendar month] a minimum Current Ratio of ______ to 1.0.
Minimum Liquidity.  Borrower shall have at the end of each [fiscal year] [fiscal 6-month period] [fiscal quarter] [calendar month] [preceding 12 months (on a rolling basis)] minimum Liquidity equal to $________.
Minimum [Tangible] Net Worth.  Borrower shall have at the end of each [fiscal year] [fiscal 6-month period] [fiscal quarter] [calendar month] [Tangible] Net Worth equal to not less than $______.
Minimum Debt Service Coverage Ratio.  The Debt Service Coverage Ratio of Borrower shall not at the end of each [fiscal year] [fiscal 6-month period] [fiscal quarter] [calendar month] be less than ______ to 1.0.
Maximum Funded Debt Ratio.  The Funded Debt Ratio of Borrower shall not at the end of each [fiscal year] [fiscal 6-month period] [fiscal quarter] [calendar month] be more than ______ to 1.0.
Minimum Fixed Charge Coverage Ratio.  The Fixed Charge Coverage Ratio of Borrower shall not, at the end of each [fiscal year] [fiscal 6-month period] [fiscal quarter] [calendar month] of the Borrower, be less than ______ to 1.0.
Financial Statements.  Borrower shall deliver or cause to be delivered the following financial information to Lender as indicated below:
For Borrower:

Borrower’s annual [consolidated] [consolidating] [Other: __________] Financial Statement that has been [audited by a certified public accountant acceptable to Lender] [reviewed by a certified public accountant acceptable to Lender] [compiled by a certified public accountant acceptable to Lender] [internally prepared and certified by an authorized officer of Borrower]. Such Financial Statement shall be prepared on a [GAAP] [cash] [tax] [fund accounting] [Other: _________] basis and shall be delivered to Lender within _________ (_____) days after Borrower’s fiscal year-end, commencing with the fiscal year ending ___________, ____.  
Borrower's unaudited  [monthly] [quarterly]  [semi-annual] Financial Statement, certified by an authorized officer of Borrower as to its accuracy, shall be delivered to Lender within _________ (_____)  days after the close of each [month] [fiscal quarter] [six-month period].
Borrower’s accounts receivable aging report, in form and substance acceptable to Lender, shall be delivered to Lender within __________ (____) days after the close of each ___________, commencing with the ______________ ending ________________, _______.
Borrower’s accounts payable aging report, in form and substance acceptable to Lender, shall be delivered to Lender within __________ (____) days after the close of each ___________, commencing with the ______________ ending ________________, _______.
Borrower’s Federal income tax returns (including all schedules) shall be delivered to Lender on an annual basis within thirty (30) days from filing with the IRS, commencing with the ______ Federal income tax returns.
Within five (5) days of such request, any additional financial information with respect to any Obligor as Lender may reasonably request.
For Guarantor(s):

[Annual [consolidated] [consolidating] [Other: __________] Financial Statement of each Guarantor that is a corporation, limited liability company, partnership or other type of business organization that has been [audited by a certified public accountant acceptable to Lender] [reviewed by a certified public accountant acceptable to Lender] [compiled by a certified public accountant acceptable to Lender] [internally prepared and certified by an authorized officer of such Guarantor]. Such Financial Statement shall be prepared on a [GAAP] [cash] [tax] [fund accounting] [Other: _________] basis and shall be delivered to Lender within ______ (_____) days after such guarantor’s fiscal year-end, commencing with the fiscal year ending _______________, ______.]  
Unaudited [monthly] [quarterly] [semi-annual] Financial Statement of each Guarantor that is a corporation, limited liability company, partnership or other type of business organization, certified by an authorized officer, member or partner (as appropriate) of such Guarantor as to its accuracy, shall be delivered to Lender within __________ (_____) days after the close of each [month] [fiscal quarter] [six-month period].
Federal income tax returns (including all schedules) of each Guarantor that is a corporation or other type of business organization shall be delivered to Lender on an annual basis within thirty (30) days from filing with the IRS, commencing with the ____ Federal income tax returns.
Personal financial statement on Lender form and a current tax return with all schedules of each individual Guarantor or other type of surety shall be delivered to Lender annually within ______________ (___) days from the end of each fiscal year of Borrower, and in any event no later than twelve (12) months from the last submission of a personal financial statement from each individual Guarantor.
Financial statements, personal financial statements and Federal income tax returns of all Guarantors when and as provided in a Guaranty made by such Guarantor in favor of Lender.
Borrower’s delivery of the financial information required under this Section 5.2 shall be a reaffirmation of the continuing accuracy of all representations and warranties contained herein and in any Note or any other agreement to which any Obligor is a party pertaining to the Loan, which are deemed remade as of the date of delivery of such financial information, and a confirmation that no Event of Default or event which with the passing of time or the giving of notice or both would constitute an Event of Default exists at such time.
Compliance Certificate.  Concurrently with the delivery of the financial information required hereunder, Borrower shall deliver to Lender a certificate of a duly authorized officer of Borrower in [the form attached hereto as Schedule [3/____] or other] form satisfactory to Lender (i) certifying as to whether there exists an Event of Default or any circumstances which, with notice or the passage of time or both, would constitute an Event of Default and if there exists an Event of Default or any such circumstance, specifying the details thereof and the action which Borrower has taken or proposes to take with respect thereto and (ii) setting forth in reasonable detail calculations demonstrating compliance with the financial covenants included in this Agreement.
Article VI 
NEGATIVE COVENANTS

Borrower covenants and agrees that so long as Lender has a Commitment hereunder or any Obligation remains unpaid or outstanding, it shall not, and shall not permit any Subsidiary (if any) to, do any of the following:
Due on Sale and Encumbrance; Transfers of Interests.  Make any Transfer except for Permitted Transfers.  In connection with any Permitted Transfer hereunder, Borrower and any transferee shall cooperate and comply (at Borrower’s and such transferee’s expense) with all necessary “know your customer” or other similar checks under all laws applicable to Lender.  
Liens.  Create, incur, assume or permit any Lien on any of its assets, except Liens granted to Lender, Permitted Liens, statutory Liens that do not secure Indebtedness, and other Liens that have been consented to by Lender in writing.
Additional Indebtedness; Subordinated Debt.  (a) create, incur, assume or permit any Indebtedness or any guarantees or endorsements of any Indebtedness, other than Indebtedness to (i) Lender [,(ii) Subordinated Debt in an aggregate amount not to exceed __________ Dollars ($_____________) and (iii) other Indebtedness in an aggregate amount not to exceed __________ Dollars ($_____________) (the “Other Debt”)]; or (b) as to any permitted Subordinated Debt as provided above, (i) make or permit any payment on the Subordinated Debt, (ii) amend any provision in any document relating to Subordinated Debt that would increase the amount thereof, provide for earlier or greater principal, interest, or other payments thereon, or adversely affect the subordination thereof to indebtedness owed to Lender, or (iii) prepay any Other Debt or Subordinated Debt if an Event of Default has occurred and is continuing or would exist after giving effect to the prepayment.
Government Regulation.   LISTNUM  \l4  Be or become subject at any time to any Sanctions or any foreign asset control, anti-terrorism, money laundering or other similar law, regulation or list of any governmental authority of the United States (including, without limitation, the OFAC list) that prohibits or limits Lender from making any advance or extension of credit to Borrower or from otherwise conducting business with the Obligors, or  LISTNUM  \l4  fail to provide documentation and other evidence of the identity of the Obligors as may be requested by Lender at any time to enable Lender to verify the identity of the Obligors or to comply with any applicable law, including, without limitation, Section 326 of the Patriot Act at 31 U.S.C. Section 5318.

Hedging Transactions.  Enter into any Hedging Transactions, other than Hedging Transactions entered into in the ordinary course of business to hedge or mitigate risks to which Borrower is exposed in the conduct of its business or the management of its liabilities.  Solely for the avoidance of doubt, Borrower acknowledges that a Hedging Transaction entered into for speculative purposes or of a speculative nature (which shall be deemed to include any Hedging Transaction under which Borrower is or may become obliged to make any payment  LISTNUM  \l5  in connection with the purchase by any third party of any common stock or any Indebtedness or  LISTNUM  \l5  as a result of changes in the market value of any common stock or any Indebtedness) is not a Hedging Transaction entered into in the ordinary course of business to hedge or mitigate risks.
Limitations on Distributions. [following the occurrence and during the continuance of any Event of Default,] (i) distribute any money or other property to any partner or other direct or indirect owner of Borrower, whether in the form of earnings, income or other proceeds from the Collateral, (ii) declare or make, or agree to pay or make, directly or indirectly, any cash dividend on any class of its stock, (iii) repay any principal or interest on any loan or other advance made to Borrower by any partner or other direct or indirect owner of Borrower, or (iv) loan or advance any funds to any such partner or other direct or indirect owner of Borrower (any of the foregoing, a “Distribution”).
Article VII 
EVENTS OF DEFAULT; REMEDIES
Events of Default.  The term “Event of Default” as used in this Agreement shall mean the failure of any Obligor to perform any covenant, promise or obligation contained in this Agreement or the occurrence of any event or condition that constitutes an event of default or default under any of the Loan Documents and the expiration of any grace or notice and cure period expressly set forth in said Loan Document, without duplication or aggregation of cure periods.
 
Remedies.  If at any time an Event of Default exists, Lender shall be entitled to exercise one or more of the rights and remedies available to Lender, at law or to equity, under any of the Loan Documents, any other written agreement or document in connection therewith, and/or applicable law.  Lender’s rights and remedies are cumulative and may be exercised together, separately, and in any order and without notice, presentment, or demand, except as provided by applicable law.
Article VIII 
MISCELLANEOUS
Notices. Except in the case of notices and other communications expressly permitted to be given by telephone, all notices and other communications to any party herein to be effective shall be in writing and shall be delivered (i) by hand or overnight courier service, (ii) mailed by certified or registered mail, (iii) sent by facsimile (but only if a facsimile number is provided below for such party) or (iv) by electronic mail (but only if followed within one (1) business day via a method in (i) or (ii) above), as follows:
	To Borrower:
	______________________________

Attn:___________________________

[Address]

Facsimile Number: (____) ___-______

Email: _______________________
	To Lender:
	Truist Bank

__________________________________ 
__________________________________

__________________________________ 

__________________________________ 

__________________________________ 

__________________________________ 

__________________________________ 

__________________________________ 

Email: _______________________


	
	With a copy to (for

information purposes only):


	[Name and address of counsel representing Truist Bank]

Attention: ____________

Facsimile Number: (____) ___-______

Email: _______________________




Any party hereto may change its address, facsimile number or email address for notices and other communications hereunder by notice to the other parties hereto.  All such notices and other communications shall be effective, when transmitted by overnight delivery, one (1) Business Day after the date on which the notice is deposited with a recognized overnight courier service; if faxed, when transmitted in legible form by facsimile machine; or if mailed, upon the third (3rd) Business Day after the date deposited into the mails or if hand-delivered, upon delivery; provided, that notices delivered to Lender shall not be effective until actually received by Lender at its address specified in this Article VIII.  Any agreement of Lender herein to receive certain notices by electronic mail, telephone or facsimile is solely for the convenience and at the request of Borrower.  Lender shall be entitled to rely on the authority of any Person purporting to be a Person authorized by Borrower to give such notice and Lender shall not have any liability to Borrower or other Person on account of any action taken or not taken by Lender in reliance upon such electronic mail, telephonic or facsimile notice.  
Waiver; Amendments.  The modification or waiver of any of Obligors’ obligations or Lender’s rights under any of the Loan Documents must be contained in a writing signed by Lender and such modification or waiver shall be effective only in the specific instance and for the purpose for which given.  Unless Lender expressly provides to the contrary in writing, (i) Lender’s delay or failure to exercise any of its rights or any course of dealing between any of the Obligors and Lender shall not constitute a waiver of any of Lender’s rights and (ii) any single or partial exercise by Lender of any its rights, or any abandonment or discontinuance of steps to enforce such right, shall not preclude any other or further exercise of such right or any other right.  Without limiting the generality of the foregoing, the making of any advance under the Loan shall not be construed as a waiver of any Event of Default or any circumstances which, with notice or the passage of time or both, would constitute an Event of Default, regardless of whether Lender may have had notice or knowledge of such Event of Default or any circumstances which, with notice or the passage of time or both, would constitute an Event of Default at the time.
Expenses; Indemnification.  (a)  Borrower shall pay all Lender Expenses when due and such Lender Expenses shall bear interest at the lower of (i) the highest rate described in the Note or any of the other Loan Documents or (ii) the highest rate allowed by law from the date of payment until the date of reimbursement and shall be secured by the Collateral;  (b) Borrower shall indemnify Lender (and any sub-agent thereof), and each Related Party of Lender (each such Person being called an “Indemnitee”) against, and hold each Indemnitee harmless from, any and all costs, losses, liabilities, claims, damages and related expenses, including the fees, charges and disbursements of any counsel for any Indemnitee (collectively “Costs”), which may be incurred by or asserted against any Indemnitee arising out of, in connection with or as a result of  LISTNUM  \l5  the execution or delivery of this Agreement, any other Loan Document, or any other agreement or instrument contemplated hereby, the performance by the parties hereto of their respective obligations hereunder or the consummation of any of the transactions contemplated hereby,  LISTNUM  \l5  the Loan or any actual or proposed use of the proceeds therefrom, provided that such indemnity shall not, as to any Indemnitee, be available to the extent that such Costs, are determined by a court of competent jurisdiction by final and non-appealable judgment to have resulted from (x) the gross negligence or willful misconduct of such Indemnitee or (y) a claim brought by Borrower or any other Obligor against an Indemnitee for breach in bad faith of such Indemnitee’s obligations hereunder or under any other Loan Document;  (c) Borrower shall pay, and hold Lender harmless from and against, any and all present and future stamp, documentary, and other similar taxes with respect to this Agreement and any other Loan Documents, any Collateral described therein, or any payments due thereunder, and save Lender harmless from and against any and all liabilities with respect to or resulting from any delay or omission to pay such taxes;  (d) to the extent permitted by applicable law, Borrower shall not assert, and hereby waives, any claim against any Indemnitee, on any theory of liability, for special, indirect, consequential or punitive damages (as opposed to actual or direct damages) arising out of, in connection with or as a result of, this Agreement, any other Loan Document or any agreement or instrument contemplated hereby, the transactions contemplated therein, the Loan, or the use of proceeds thereof; and (e) all amounts due under this Section 8.2 shall be payable promptly after written demand therefor.
Successors and Assigns.  The provisions of this Agreement shall be binding upon and inure to the benefit of the parties hereto and their respective successors and assigns permitted hereby, except that Borrower may not assign or otherwise transfer any of its rights or obligations hereunder without the prior written consent of Lender, which consent may be withheld by Lender in its sole discretion (and any other attempted assignment or transfer by Borrower shall be null and void).  Lender may at any time, without consent of, or notice to any Obligor, pledge or assign to any Person, or grant participations in, all or any portion of its rights under this Agreement and shall be released from its obligations hereunder to the extent of such assignment.  Lender may forward to each purchaser, transferee, assignee or participant all documents and information which Lender now has or may hereafter acquire relating to Borrower, any loan to Borrower, any Guarantor or the Property, whether furnished by Borrower, any Guarantor or otherwise, as Lender determines necessary or desirable. 
Governing Law; Jurisdiction; Consent to Service of Process.  This Agreement and the other Loan Documents and, unless applicable law provides otherwise, all legal proceedings arising from or related to this Agreement shall be governed by the laws (without giving effect to the conflict of law principles thereof [except for Sections 5-1401 and 5-1402 of the New York General Obligations Law]) of the State of [Alabama] [Georgia] [Florida] [Maryland] [North Carolina] [South Carolina] [Tennessee] [Virginia] [New York] [District of Columbia].   (b) Borrower hereby irrevocably and unconditionally submits, for itself and its property, to the exclusive jurisdiction of the United States District Court [for the Northern District of Georgia] [as appropriate for Alabama, Florida, Maryland, North Carolina, South Carolina, Tennessee, Virginia or District of Columbia] [for the Southern District of New York], and of [the Business Case Division of the Fulton County Superior Court located in Atlanta, Georgia] [the North Carolina Business Court] [any state court of the State of [Alabama] [Florida] [Maryland] [South Carolina] [Tennessee] [Virginia] [District of Columbia] [the Supreme Court of the State of New York sitting in New York county], and of any appellate court applicable thereto, in any action or proceeding arising out of or relating to this Agreement or any other Loan Document or the transactions contemplated hereby or thereby, or for recognition or enforcement of any judgment.  [Borrower hereby acknowledges and agrees that it shall not object to, contest or oppose (whether by filing of a response or otherwise) any “Notice of Designation” or similar filing with the North Carolina Business Court that designates a dispute as one eligible to be heard by the North Carolina Business Court.]  Borrower irrevocably and unconditionally waives any objection which it may now or hereafter have to the laying of venue in any court referred to in this Section and hereto irrevocably waives, to the fullest extent permitted by applicable law, the defense of an inconvenient forum to the maintenance of such action or proceeding in any such court.  Each party to this Agreement irrevocably consents to the service of process in the manner provided for notices in Article VIII.  Nothing in this Agreement or in any other Loan Document will affect the right of any party hereto to serve process in any other manner permitted by applicable law.
WAIVER OF JURY TRIAL.  BORROWER AND LENDER HEREBY KNOWINGLY, VOLUNTARILY, INTENTIONALLY, AND IRREVOCABLY WAIVE, TO THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW, THE RIGHT EITHER OF THEM MAY HAVE TO A TRIAL BY JURY IN RESPECT TO ANY LITIGATION, WHETHER IN CONTRACT OR TORT, AT LAW OR IN EQUITY, BASED HEREON OR ARISING OUT OF, UNDER OR IN CONNECTION WITH THIS AGREEMENT, ANY LOAN DOCUMENT AND ANY OTHER DOCUMENT OR INSTRUMENT CONTEMPLATED TO BE EXECUTED IN CONJUNCTION WITH THIS AGREEMENT, OR ANY COURSE OF CONDUCT OR DEALING, STATEMENTS (WHETHER VERBAL OR WRITTEN) OR ACTIONS OF ANY PARTY HERETO. THIS PROVISION IS A MATERIAL INDUCEMENT FOR LENDER ENTERING INTO OR ACCEPTING THIS AGREEMENT. 
Right of Setoff.  In addition to any rights now or hereafter granted under applicable law and not by way of limitation of any such rights, Lender shall have the right, at any time or from time to time upon the occurrence and during the continuance of an Event of Default, without prior notice to Borrower, any such notice being expressly waived by Borrower to the extent permitted by applicable law, to set off and apply against all deposits of Borrower at any time held or other obligations at any time owing by Lender to or for the credit or the account of Borrower against any and all Obligations held by Lender, irrespective of whether Lender shall have made demand hereunder and although such Obligations may be unmatured.  Lender agrees promptly to notify Borrower after any such set-off and any application made by Lender; provided that the failure to give such notice shall not affect the validity of such set-off and application.
Counterparts; Integration.  This Agreement may be executed in any number of separate counterparts, each of which signed counterparts shall be deemed to be an original, and all of which counterparts, taken together, shall constitute one and the same instrument.  Upon approval by Lender in its sole discretion, signatures to this Agreement (or to any document signed in connection with this Agreement) transmitted in a commonly accepted electronic format that reproduces an image of the actual executed signature page shall be deemed a binding original and shall have the same legal effect, validity, and enforceability as a manually executed counterpart of the document to the extent and as provided for in the Federal Electronic Signatures in Global and National Commerce Act and the applicable state law based on the Uniform Electronic Transactions Act.  Lender may also require that any such documents and signatures delivered electronically be confirmed by a manually signed original thereof; provided that the failure to request or deliver the same shall not limit the effectiveness of any electronically delivered document or signature.
Miscellaneous.  (a) This Agreement and the other Loan Documents constitute the entire agreement among the parties hereto and thereto and supersede all prior agreements and understandings, oral or written, regarding such subject matters;  (b) if any provision of this Agreement or any other Loan Document is held to be illegal, invalid or unenforceable, the rest of the Agreement or Loan Document shall remain valid, and such illegality, invalidity, or unenforceability of any provision in a particular jurisdiction shall not invalidate such provision in any other jurisdiction;   (c) Borrower agrees that Lender shall be permitted to use information related to the Loan, including the syndication and arrangement thereof, in connection with marketing, press releases or other transactional announcements or updates provided to investor or trade publications, including, but not limited to, the placement of “tombstone” advertisements in publications of its choice at its own expense;  (d) time is of the essence in the performance of this Agreement and all other Loan Documents;  (e)  in connection with all aspects of each transaction contemplated hereby (including in connection with any amendment, waiver or other modification hereof or of any other Loan Document), Borrower and each other Obligor acknowledges and agrees and acknowledges its Affiliates’ understanding that ( LISTNUM  \l6  the services regarding this Agreement provided by Lender are arm’s-length commercial transactions,  LISTNUM  \l6  each has consulted, it’s accounting, regulatory and tax advisors to the extent they have deemed appropriate,  LISTNUM  \l6  each is capable of evaluating and understands and accepts the terms, risks and conditions of the transactions contemplated hereby and by the other Loan Documents,  LISTNUM  \l6   Lender has been acting solely as a principal and, not as an advisor, agent or fiduciary for any Person; and  LISTNUM  \l6  to the fullest extent permitted by applicable law, each of Borrower and the other Obligors hereby waives and releases any claims that it may have against Lender with respect to any breach or alleged breach of agency or fiduciary duty in connection with any aspect of any transaction contemplated hereby; and (f) all conditions to the obligation of Lender to make advances hereunder are imposed solely and exclusively for the benefit of Lender and its assigns and no other persons shall have standing to require satisfaction of such conditions in accordance with their terms or be entitled to assume that Lender will refuse to make advances in the absence of strict compliance with any or all thereof and no other person shall, under any circumstances, be deemed to be the beneficiary of such conditions, any or all of which may be freely waived in whole or in part by Lender at any time in the sole and absolute exercise of its discretion.  The terms and provisions of this Agreement are for the benefit of the parties hereto and, except as herein specifically provided, no other person shall have any right or cause of action on account thereof.
Patriot Act.  Lender hereby notifies the Obligors that pursuant to the requirements of the Patriot Act it is required to obtain, verify and record information that identifies each Obligor, which information includes the name and address of such Obligor and other information that will allow Lender, as applicable, to identify such Obligor in accordance with the Patriot Act.  Each Obligor shall provide to the extent commercially reasonable, such information and take such other actions as are reasonably requested by Lender in order to assist Lender in maintaining compliance with the Patriot Act.
[Judgment by Confession.  Borrower hereby duly constitutes and appoints ____________ and _________________ as the true and lawful attorney-in-fact for it in its name, place and stead, and upon the occurrence of an Event of Default, to confess judgment against it in the Circuit Court of ____________, Virginia, upon this Agreement and all amounts owed hereunder, hereby ratifying and confirming the acts of said attorney-in-fact as if done by itself, expressly waiving benefit of any homestead or other exemption laws.  Lender shall have the right to substitute another attorney-in-fact for any of the aforementioned persons without notice to Borrower. [for Virginia loans only; also add to Note]
[Judgment by Confession.  The provisions of this paragraph shall not apply to a loan for agricultural purposes. Borrower authorizes any attorney-at-law designated by Lender to confess judgment against Borrower in any court of record or, in the alternative, authorizes Lender to instruct the clerk of any court of record to confess judgment against Borrower, at any time after the Loan becomes due (whether upon acceleration or otherwise) for the unpaid balance of the Loan plus interest, together with court costs and attorneys’ fees equal to fifteen percent (15%) of the unpaid balance of the Loan, and without stay of execution. [for Maryland loans only; also add to Note]
[Insert if applicable:  Construction Loan Rider.  The Construction Loan Rider attached hereto is hereby made a part of this Agreement.]
(remainder of page left intentionally blank)

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly executed under seal by their respective authorized officers as of the day and year first above written.

[NAME OF BORROWER]

By




Name:


Title:

[SEAL]

[________________]
as Lender

By




Name:


Title:

Schedule I

DEFINITIONS

“Affiliate” shall mean, as to any Person, any other Person that directly, or indirectly through one or more intermediaries, Controls, is Controlled by, or is under common Control with, such Person.

“Anti-Corruption Laws” means all laws, rules, and regulations of any jurisdiction applicable to Borrower or its Subsidiaries from time to time concerning or relating to bribery or corruption.

“Bank Product Obligations” shall mean, collectively, all obligations and other liabilities of Borrower to Lender or any Affiliate of Lender in respect of any of the following services provided to Borrower by Lender or any Affiliate of Lender:  (a) any treasury or other cash management services, including deposit accounts, automated clearing house (ACH) origination and other funds transfer, depository (including cash vault and check deposit), zero balance accounts and sweeps, return items processing, controlled disbursement accounts, positive pay, lockboxes and lockbox accounts, account reconciliation and information reporting, payables outsourcing, payroll processing, trade finance services, investment accounts and securities accounts, and (b) card services, including credit card (including purchasing card and commercial card), prepaid cards, including payroll, stored value and gift cards, merchant services processing, and debit card services.

“Borrowing” shall mean any borrowing under the Loan.

“Business Day” shall mean any day other than (i) a Saturday, Sunday or other day on which commercial banks in Atlanta, Georgia are authorized or required by applicable law to close and (ii) if such day relates to a determination of the LIBOR Index Rate or payment or prepayment of principal or interest on, or a notice with respect to a payment or prepayment, any day on which banks are not open for dealings in Dollar deposits in the London interbank market.
"Capital Expenditures" shall mean for any period, without duplication, (a) the additions to property, plant and equipment and other capital expenditures of any Person and its Subsidiaries that are (or would be) set forth on a consolidated statement of cash flows of such Person for such period prepared in accordance with GAAP and (b) Capital Lease Obligations incurred by the such Person and its Subsidiaries during such period.
“Capital Lease Obligations” of any Person shall mean all obligations of such Person to pay rent or other amounts under any lease (or other arrangement conveying the right to use) of real or personal property, or a combination thereof, which obligations are required to be classified and accounted for as capital leases on a balance sheet of such Person under GAAP, and the amount of such obligations shall be the capitalized amount thereof determined in accordance with GAAP.
“Change of Control” shall mean the occurrence of any of the following events:  (i) failure of _______ to own, directly or indirectly, at least ______ (__%)
 of the membership or partnership interests in Borrower, or (ii) failure of ______ to control the management, and day to day responsibilities, of Borrower; [or (ii) a change in the day to day control and management of Borrower or Borrower’s managing member, manager or general partner, as the case may be.] [revise definition specific to deal].

“Collateral” shall mean the Property, all personalty located at the Property, and all other property of Borrower as more fully described in the Security Instrument.
“Commitment” shall mean Lender’s obligation to make disbursements of the Loan pursuant to this Agreement.

“Control” shall mean the power, directly or indirectly, either to (i) vote five percent (5%) or more of securities having ordinary voting power for the election of directors (or persons performing similar functions) of a Person or (ii) direct or cause the direction of the management and policies of a Person, whether through the ability to exercise voting power, by contract or otherwise. The terms “Controlling”, “Controlled by”, and “under common Control with” have meanings correlative thereto.

“Current Ratio” shall mean the ratio of (a) total current assets less amounts due from related entities (including without limitation Affiliates, Subsidiaries, shareholders and officers) and prepaid expenses divided by (b) current liabilities plus any amounts due to related entities (including without limitation Affiliates, Subsidiaries, shareholders and officers).
“Debt Service” shall mean the sum of (a) all contractually required principal payments on Funded Debt plus (b) Interest Expense, each determined for [such fiscal year] [such fiscal 6-month period and the prior 6-month period] [such fiscal quarter and the preceding three fiscal quarters] [such calendar month and the prior eleven calendar months].
“Debt Service Coverage Ratio” shall mean the ratio of EBITDA minus the actual amount paid by the Person and its subsidiaries in cash during such period on account of Capital Expenditures minus dividends minus income tax expense divided by Debt Service.
[NOTE TO DRAFTER: For PWM transactions the definition of Debt Service Coverage Ratio is as follows: “Debt Service Coverage Ratio” EBITDA minus the actual amount paid by the Person and its subsidiaries in cash during such period on account of Capital Expenditures minus dividends minus income tax expense, plus contributions divided by Debt Service.]
[NOTE TO DRAFTER: For loans secured by investor owned real estate the following is a more typical Debt Service Coverage Ratio:  “Debt Service Coverage Ratio” means the ratio of Project NOI divided by Debt Service.  [“Debt Service” means, for the applicable period, the greatest of: (i) if a fixed rate is selected, actual debt service on the maximum principal amount of the Loan and the loan's amortization period, (ii) debt service assuming a [___]% interest rate and a [__] year amortization on the maximum principal amount of the Loan, or (iii) debt service calculated by using an interest rate based on the 10-year Treasury Yield + [____] basis points and a [___] year amortization on the maximum principal amount of the Loan.]  [“Project NOI”  means, for the applicable period,  [annualized lease income from fully executed tenant leases (reviewed and accepted by Lender) with tenants in place and paying rent at the time of calculation, less the greater of (i) estimated stabilized expenses provided in the Lender accepted appraisal, (ii) Borrower’s projected expenses] [actual rents and reimbursements received, less the greater of actual expenses (excluding interest expense, depreciation, and amortization) or expenses as reflected in the Lender accepted appraisal or (iii) Borrower’s actual expenses.]

“Debtor Relief Laws” shall mean the United States Bankruptcy Code, and all other liquidation, conservatorship, bankruptcy, assignment for the benefit of creditors, moratorium, rearrangement, receivership, insolvency, reorganization, or similar debtor relief laws of the United States or other applicable jurisdictions from time to time in effect.

“Dollar(s)” and the sign “$” shall mean lawful money of the United States of America.

“EBITDA” shall mean net income plus Interest Expense, income tax expense, depreciation expense and amortization expense, each [determined for such fiscal year] [determined for such fiscal 6-month period and the prior 6-month period] [determined for such fiscal quarter and the prior three fiscal quarters] [determined for such calendar month and the prior eleven calendar months].
[“EBITDAR” shall mean net income plus Interest Expense, income tax expense, depreciation expense, amortization expense and rental expense (excluding any payments made under capital leases), each determined for [such fiscal year] [such fiscal 6-month period and the prior 6-month period] [such fiscal quarter and the prior three fiscal quarters] [such calendar month and the prior eleven calendar months].]
“Environmental Laws” shall mean any local, state or federal law, ordinance, regulation, judicial or regulatory determination or principle of common law relating to pollution, protection of the environment or public health and safety.
“Excluded Swap Obligation” shall mean, with respect to any Guarantor, any Swap Obligation if, and to the extent that, all or a portion of the guarantee of such Guarantor of, or the grant by such Guarantor of a security interest to secure, such Swap Obligation (or any Guarantee thereof) is or becomes illegal under the Commodity Exchange Act (7 USC Section 1 et seq. as amended and in effect from time to time and any successor statute (the “Commodity Exchange Act”) or any rule, regulation or order of the Commodity Futures Trading Commission (or the application or official interpretation of any thereof) by virtue of such Guarantor’s failure for any reason to constitute an “eligible contract participant” as defined in the Commodity Exchange Act at the time the guarantee or security interest of such Guarantor becomes effective with respect to such related Swap Obligation.  If a Swap Obligation arises under a master agreement governing more than one swap, such exclusion shall apply only to the portion of such Swap Obligation that is attributable to swaps for which such guarantee or security interest is or becomes illegal.

“Financial Statement” shall include at a minimum, a balance sheet, income statement, statement of retained earnings, statement of cash flows, footnotes, appropriate supporting schedules and other information of Borrower requested by Lender. 
“Fixed Charge Coverage Ratio” shall mean, for any period of four consecutive fiscal quarters of a Person, the ratio of (a) [EBITDA] [EBITDAR] for such period less the actual amount paid by such Person and its Subsidiaries in cash during such period on account of Capital Expenditures to (b) Fixed Charges for such period.
“Fixed Charges” shall mean, for a Person on a consolidated basis for any period, the sum (without duplication) of the current portion of long-term Indebtedness and Capital Lease Obligations plus the current portion of any Subordinated Debt (if any payments are made thereon), plus cash interest expense, [plus rent paid to third parties].
“Funded Debt” shall mean (1) all obligations for money borrowed, (2) all obligations evidenced by a bond, indenture, note, letter of credit or similar instrument, (3) all obligations under capital leases and (4) all other obligations upon which interest charges are customarily paid.
“Funded Debt Ratio” shall mean the ratio of Funded Debt divided by EBITDA.
“GAAP” shall mean generally accepted accounting principles in the United States applied on a consistent basis.
“Guarantor” shall mean, individually and collectively, ____________.

“Guaranty” shall mean individually and collectively, one or more guaranty agreements dated on or about the Closing Date, by Guarantor in favor of Lender, as the same may be modified, amended, amended and restated or supplemented from time to time.

“Hedging Obligations” of any Person shall mean any and all obligations of such Person, whether absolute or contingent and howsoever and whensoever created, arising, evidenced or acquired under (i) any and all Hedging Transactions, (ii) any and all cancellations, buy backs, reversals, terminations or assignments of any Hedging Transactions and (iii) any and all renewals, extensions and modifications of any Hedging Transactions and any and all substitutions for any Hedging Transactions.

“Hedging Transacton” shall mean any transaction of any Person (including any agreement with respect to such transaction now existing or hereafter entered into by such Person) that is an interest rate swap, cap or collar agreement, interest rate future or option contract, currency swap agreement, currency future or option contract, commodity agreement and other similar agreement or arrangement designed to protect against fluctuations in interest rates, currency values or commodity values (including any option with respect to any of these transactions) or any combination thereof, whether or not any such transaction is governed by or subject to any form of master agreement published by the International Swaps and Derivatives Association, Inc., any International Foreign Exchange Master Agreement (“Master Agreement”), and any and all transactions of any kind, and the related confirmations, that are subject to the terms and conditions of, or governed by, any form of Master Agreement, or any similar agreement, including any such obligations or liabilities thereunder.
“Indebtedness” of any Person shall mean, without duplication (i) all obligations of such Person for borrowed money, (ii) all obligations of such Person evidenced by bonds, debentures, notes or other similar instruments, (iii) all obligations of such Person in respect of the deferred purchase price of property or services (other than trade payables incurred in the ordinary course of business and due within six months of the incurrence thereof) which would appear as liabilities on a balance sheet of such Person; (iv) all obligations of such Person under any conditional sale or other title retention agreement(s) relating to property acquired by such Person, (v) all Capital Lease Obligations of such Person, (vi) all obligations, contingent or otherwise, of such Person in respect of letters of credit, acceptances or similar extensions of credit, (vii) all guarantees of such Person of the type of Indebtedness described in clauses (i) through (vi) above, (viii) all Indebtedness of a third party secured by any Lien on property owned by such Person, whether or not such Indebtedness has been assumed by such Person, (ix) all obligations of such Person, contingent or otherwise, to purchase, redeem, retire or otherwise acquire for value any common stock of such Person, (x) the aggregate amount of uncollected accounts receivable of such Person subject at such time to a sale of receivables (or similar transaction) to the extent such transaction is effected with recourse to such Person (whether or not such transaction would be reflected on the balance sheet of such Person in accordance with GAAP), (xi) Off-Balance Sheet Liabilities and (xii) all obligations of such Person under Hedging Agreements. The Indebtedness of any Person shall include the Indebtedness of any partnership or joint venture in which such Person is a general partner or a joint venturer, except to the extent that the terms of such Indebtedness provide that such Person is not liable therefor.
“Interest Expense” shall mean interest expense (including without limitation the interest component of any payments in respect of capital leases capitalized or expensed during such period) [determined for such fiscal year] [determined for such fiscal 6-month period and the prior 6-month period] [determined for such fiscal quarter and the prior three fiscal quarters] [determined for such calendar month and the prior eleven calendar months].
“Land” shall mean that certain real estate situate in _________________ County/City, ____________, as more fully described in the Security Instrument.

“Lender Expenses” shall mean all out-of-pocket costs and expenses incurred by Lender or its Affiliates (including, without limitation, the fees, charges and disbursements of outside counsel and the allocated cost of inside counsel) in connection with the (a) syndication of the credit facilities provided for in the Loan Documents, (b) the negotiation, preparation, and administration of the Loan Documents and any amendments, modifications or waivers thereof (whether or not the transactions contemplated in the Loan Documents shall be consummated), and (c) enforcement or protection of its rights in connection with the Loan Documents or the Loan made thereunder, including expenses incurred during any workout, restructuring or negotiations with respect to the Loan.
“Lien” shall mean any mortgage, pledge, security interest, lien (statutory or otherwise), charge, encumbrance, hypothecation, or other arrangement having the practical effect of the foregoing or any assignment, deposit arrangement, preference, priority or other security agreement or preferential arrangement of any kind or nature whatsoever (including any conditional sale or other title retention agreement and any capital lease having the same economic effect as any of the foregoing).

“Liquidity” shall mean the sum of unrestricted cash or cash equivalents, marketable securities that are traded on recognized stock exchanges and other assets that can be easily liquidated within sixty (60) days.
[NOTE TO DRAFTER: For PWM transactions the definition of Liquidity is as follows:  “Liquidity” means the sum of unrestricted cash or cash equivalents, marketable securities that are traded on recognized stock exchanges and other assets that can be easily liquidated within 3 days.]
“Loan” shall mean a [term] [revolving] loan in the principal sum of ____________________ Dollars ($____________), as evidenced by the Note.
“Loan Closing Statement” shall mean that certain [Loan Closing Statement and Disbursement Instructions] dated as of the Closing Date, executed by Borrower [and identify the escrow agent].

“Loan Documents” shall mean, collectively, this Agreement, the Note, the Security Instrument, the Guaranty, if any, the environmental indemnification Agreement from any Obligor, [add, if applicable, any Intercreditor Agreement] the Loan Closing Statement, any and all other instruments, agreements, documents and writings executed in connection with any of the foregoing, as the same may be amended, restated, replaced, supplemented or otherwise modified from time to time with the written consent of Lender.
“Material Adverse Effect” shall mean, with respect to any event, act, condition or occurrence of whatever nature (including any adverse determination in any litigation, arbitration, or governmental investigation or proceeding), whether singly or in conjunction with any other event or events, act or acts, condition or conditions, occurrence or occurrences whether or not related, a material adverse change in, or a material adverse effect on, (i) the business, results of operations, financial condition, assets, liabilities or prospects of Borrower or any Guarantor taken as a whole, (ii) the ability of the Obligors to perform any of their respective obligations under the Loan Documents, or (iii) the rights and remedies of Lender under any of the Loan Documents.

“Maturity Date” shall mean the earlier of (i) [date to be supplied] or (ii) the date on which the principal amount of the Loan has been declared or automatically has become due and payable (whether by acceleration or otherwise).

“Net Worth” shall mean (a) total assets minus (b) total liabilities.
“Note” shall mean the promissory note or promissory notes made by Borrower in favor of Lender in the aggregate principal amount of the Loan, as the same may be amended, restated, replaced, supplemented or otherwise modified from time to time with the written consent of Lender.

“Obligations” shall mean (a) all amounts owing by Borrower to Lender pursuant to or in connection with this Agreement or any other Loan Document, including without limitation, all principal, interest (including any interest accruing after the filing of any petition in bankruptcy or the commencement of any insolvency, reorganization or like proceeding relating to Borrower, whether or not a claim for post-filing or post-petition interest is allowed in such proceeding), reimbursement obligations, fees, expenses, indemnification and reimbursement payments, costs and expenses (including all fees and expenses of counsel to Lender incurred pursuant to this Agreement or any other Loan Document), whether direct or indirect, absolute or contingent, liquidated or unliquidated, now existing or hereafter arising hereunder or thereunder, (b) all Hedging Obligations owed by Borrower to Lender or any Affiliate of Lender, and (c) all Bank Product Obligations, together with all renewals, extensions, modifications or refinancings of any of the foregoing; provided, however, that with respect to Obligations guaranteed by any Guarantor, such Obligations shall not include any Excluded Swap Obligations.

“Obligor” or “Obligors” shall mean, individually or collectively as the context permits or requires, Borrower, Guarantor(s), and any other person or entity that is primarily or secondarily liable on this Agreement, the Note or any of the other Loan Documents.

“OFAC” shall mean the Office of Foreign Assets Control of the United States Department of the Treasury.

“Off-Balance Sheet Liabilities” of any Person shall mean (i) any repurchase obligation or liability of such Person with respect to accounts or notes receivable sold by such Person, (ii) any liability of such Person under any sale and leaseback transactions which do not create a liability on the balance sheet of such Person, (iii) any liability of such Person under any so-called “synthetic” lease transaction or (iv) any obligation arising with respect to any other transaction which is the functional equivalent of or takes the place of borrowing but which does not constitute a liability on the balance sheet of such Person.
“Patriot Act” shall mean the USA PATRIOT Improvement and Reauthorization Act of 2005 (Pub. L. 109-177 (signed into law March 9, 2006)), as amended and in effect from time to time.

“Permitted Liens” shall mean, with respect to the Property, collectively, (a) the Liens and security interests created by the Loan Documents, (b) all Liens, encumbrances and other matters disclosed as exceptions in Schedule B of, or at Lender’s discretion insured over by, the Title Insurance Policy, (c) Liens, if any, for taxes imposed by any governmental authority not yet due or delinquent or being contested as permitted by and in accordance with the terms of the Loan Documents, (d) approved leases on the Property, (e) mechanics’ and materialmen’s liens and similar claims being contested in accordance with the terms of the Loan Documents, and (f) such other title and survey exceptions as Lender has approved or may approve in writing in Lender’s sole discretion, which Permitted Liens in the aggregate do not have a Material Adverse Effect.

“Permitted Transfer” shall mean, absent an Event of Default, (a) any Transfer, directly as a result of the death of a natural person, of stock, membership interests or other ownership interests previously held by the decedent in question to the Person or Persons lawfully entitled thereto; (b) a Transfer by an individual of any direct or indirect interest in Borrower in connection with the estate planning of such individual transferor to (1) an immediate family member (i.e., a sibling, parent, spouse, child (or step-child), grandchild or other lineal descendant of the related Person) of such interest holder, (2) a trust established for the benefit of such immediate family member, or (3) partnerships or limited liability companies of which the partners or members, respectively, are composed entirely of the transferor and immediately family members of the transferor; (c) Transfers of direct or indirect ownership interests in Borrower to a Person that is wholly owned by the transferor; (d) Transfers of direct or indirect ownership interests in Borrower resulting solely from the sale, transfer or issuance of shares of common stock in a Person that is a publicly traded entity, provided such shares of common stock are listed on the New York Stock Exchange or another nationally recognized stock exchange; so long as after giving effect to any and all such Transfers, (i) there is not a Change of Control, and (ii) Borrower is able to remake the representations and warranties set forth in Section 3.9 and Section 3.10 hereof.  Borrower shall give Lender written notice of any Permitted Transfer promptly following the occurrence thereof and shall, upon Lender’s written request, furnish to Lender such reasonably available information as Lender may request in order for Lender to conduct due diligence, satisfactory to Lender, regarding the foregoing.  [In the event a Permitted Transfer would result in (i) Guarantor owning, directly or indirectly, less than [__ percent (__%)] of the membership interest in Borrower, or (ii) Guarantor no longer Controlling, directly or indirectly, Borrower and the Property, then as a condition to the Permitted Transfer, Borrower shall cause an Affiliate of Borrower (the “Supplemental Guarantor”) acceptable to Lender to execute and deliver to Lender a guaranty and an environmental indemnity agreement, in form and substance substantially identical to the Guaranty and any environmental indemnity agreement executed at closing.  Simultaneously with the delivery of said guaranty and environmental indemnity agreement, Borrower shall deliver, or cause to be delivered, to Lender one or more opinions of counsel in form reasonably satisfactory to Lender (such approval not to be unreasonably withheld, conditioned, or delayed) confirming due organization and authorization of the Supplemental Guarantor, due authorization and execution of said guaranty and environmental indemnity agreement, no violation of organizational documents, written agreements and applicable laws, and the enforceability of said guaranty and an environmental indemnity agreement (subject to customary qualifications, assumptions and exclusions).]

“Person” shall mean any individual, partnership, limited liability company, corporation, association, joint venture, trust or other entity, or any governmental authority.

“Property” shall mean the Land and all related facilities, amenities, fixtures, and personal property owned by Borrower, as further described in the Security Instrument, and any other buildings or improvements now or hereafter located or erected thereon.

“Related Parties” shall mean, with respect to any specified Person, such Person’s Affiliates and the respective directors, managers, officers, employees, agents and advisors of such Person and such Person’s Affiliates.

“Responsible Officer” shall mean any of the president, the chief executive officer, the chief operating officer, the chief financial officer, the treasurer or a vice president of Borrower or such other representative of Borrower as may be designated in writing by any one of the foregoing with the consent of Lender; and, with respect to financial covenants only, the chief financial officer or the treasurer of Borrower.

“Sanctioned Country” shall mean a country or territory that is, or whose government is, or is owned or controlled by Persons that are, the subject of Sanctions or otherwise identified on the list maintained by OFAC and available at http://www.treasury.gov/resource-center/sanctions/Pages/default.aspx, or as otherwise published from time to time.

“Sanctioned Person” shall mean (i) a Person that is, or is owned or controlled by, Persons that are (A) the subject/target of any Sanctions or (B) located, organized or resident in a Sanctioned Country, or (ii) a Person named on the list of “Specially Designated Nationals and Blocked Persons” maintained by OFAC available at http://www.treasury.gov/resource-center/sanctions/SDN-List/Pages/default.aspx, or as otherwise published from time to time.

“Sanctions” shall mean any trade, economic or financial sanctions administered or enforced by OFAC, the U.S. Department of State, the United Nations Security Council, the EU, Her Majesty’s Treasury or other relevant sanctions authority.

“Security Instrument” shall mean that certain [Security Deed] [Deed of Trust] [Mortgage] dated as of the Closing Date by Borrower in favor of Lender.
"Subordinated Debt" shall mean any Indebtedness of a Person or any Subsidiary of such Person (i) that is expressly subordinated to such Person’s obligations owing to Lender, on terms reasonably satisfactory to Lender, (ii) that matures by its terms no earlier than six months after the latest maturity date of any obligation of such Person owing to Lender, with no scheduled principal payments permitted prior to such maturity, and (iii) that is evidenced by an indenture or other similar agreement that is in a form reasonably satisfactory to Lender.
“Subsidiary” shall mean, with respect to any Person (the “parent”), any corporation, partnership, joint venture, limited liability company, association or other entity the accounts of which would be consolidated with those of the parent in the parent’s consolidated financial statements if such financial statements were prepared in accordance with GAAP as of such date, as well as any other corporation, partnership, joint venture, limited liability company, association or other entity (i) of which securities  or other ownership interests representing more than fifty percent (50%) of the equity or more than fifty percent (50%) of the ordinary voting power, or in the case of a partnership, more than fifty percent (50%) of the general partnership interests are, as of such date, owned, Controlled or held, or (ii) that is, as of such date, otherwise Controlled, by the parent or one or more subsidiaries of the parent or by the parent and one or more subsidiaries of the parent. Unless otherwise indicated, all references to “Subsidiary” hereunder shall mean a Subsidiary of Borrower.

“Swap Obligation” shall mean, with respect to any Guarantor, any obligation to pay or perform under any agreement, contract or transaction that constitutes a “swap” within the meaning of section 1a(47) of the Commodity Exchange Act.

“Tangible Net Worth” shall mean shareholders' equity less intangible assets and all amounts due from related entities (including without limitation Affiliates, Subsidiaries, shareholders and officers).
“Title Insurance Company” shall mean the title insurance company selected by Borrower and approved by Lender issuing the Title Insurance Policy.

“Title Insurance Policy” shall mean a mortgagee title insurance policy issued in the maximum principal amount of the Loan, in such form as is acceptable to Lender in its sole discretion, covering the fee estate in the Property, with such reinsurance and endorsements as Lender may require, containing no exceptions to title (printed or otherwise) which are unacceptable to Lender, and insuring that the Security Instrument is a first-priority Lien on the Property.

“Transfer” shall include the sale, transfer, conveyance, assignment or other disposition of (i) the Obligor’s business or property, or any part thereof, or any direct legal or beneficial interest therein; (ii) any ownership interest in any Obligor, or any direct or indirect owner of any Obligor, direct or indirect, legal or equitable, (iii) any easement or other agreement granting rights in, or restricting the use or development of, the Property, or (iv) any partition of the Property.  The term “Transfer” shall not include leasing of space within the Property, so long as Borrower complies with the provisions of the Loan Documents relating to such leasing activity.
[omit if inapplicable per Section 2.1: 
Schedule [2]

Post Closing Conditions]

	ITEM

_________________________

_________________________

_________________________

_________________________


	DUE DATE FROM DATE OF THIS AGREEMENT

_________________________

_________________________

_________________________

_________________________




Schedule [3/ __]

Compliance Certificate

[Attach from Agreement Relating to Commercial Note]
EXHIBIT A

[Notice of Borrowing – see attached]
[Attach Construction Loan Rider if applicable]
� If there is a Guarantor, then add the following to the Note or this Agreement: “Any Guarantor terminates or cancels or seeks to terminate or cancel its guaranty.”


� Note to drafter:  This number should be a minimum of fifty-one percent (51%); any number lower than 51% requires approval of the applicable credit officer.  A higher threshold may be appropriate, or required by credit, on a specific deal.
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