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OUTSIDE COUNSEL WEBSITE BULLETIN

Date:  
November 29, 2018
Title:             High Volatility Commercial Real Estate Exposure (“HVCRE”) Matters 
Audience:    
Outside Counsel Representing SunTrust Bank on Commercial Loan Transactions Originated by Lines of Business other than SunTrust Bank’s Commercial Real Estate Line of Business (“CRE”), and forms on the outside counsel website for non-CRE commercial lending transactions  

(https://www.suntrust.com/Microsites/LoanDocumentationSite/intro.html) 

As you may be aware, the recently-enacted Economic Growth, Regulatory Relief and Consumer Protection Act of 2018
 (the “Act”) clarifies the treatment of acquisition, development and construction (“ADC”) loans characterized as high volatility commercial real estate (HVCRE) exposures under U.S. Basel III capital rules.  The new legislation requires that HVCRE exposures must also meet a new, narrower definition of “HVCRE ADC loan” to trigger a required 150% risk weighting (impacting the capital that banks must reserve for these loans).


The Act contains an exclusion from the definition of HVCRE ADC loan for commercial real estate projects (i) that meet applicable maximum loan to value ratios; (ii) for which the borrower has contributed capital of at least 15% of the real property’s appraised, ‘as completed’ value to the project, before the bank advances funds (other than an initial “nominal” advance); and (iii) for which the capital contributed by the borrower is contractually required to remain in the project until the loan can be reclassified by the bank as a non-HVCRE ADC loan as permitted by the Act (collectively, the “LTV/Capital Contribution Exemption”).
Updated HVCRE provision to insert as appropriate in SunTrust form loan documents:

In light of the Act, going forward, for all ADC loans you document for SunTrust that do not clearly meet an exemption from the definition of HVCRE ADC loan other than the LTV/Capital Contribution Exemption,
 please ensure that a provision substantially as follows is incorporated in the loan documents:

Equity Maintenance Requirement.  Borrower shall satisfy the Equity Maintenance Requirement at all times during the term of the Loan, until such time as Lender in its sole discretion may determine that Lender is permitted to reclassify the Loan as a non-HVCRE ADC loan pursuant to Section 51 of The Federal Deposit Insurance Act (12 U.S.C. 1811 et seq.).   Without limiting the foregoing, Borrower shall not at any time declare or pay any dividends or make any other payments or distributions that would violate Borrower’s Equity Maintenance Requirement.  For the avoidance of doubt, this Section ___ shall not be deemed to restrict distributions by Borrower of net operating income generated by the Project, provided Borrower continues to satisfy the Equity Maintenance Requirement.  Within ten (10) Business Days of Lender’s request from time to time, Borrower shall provide a certification to Lender, in form and substance acceptable to Lender, confirming Borrower’s compliance with the provisions of this Section ___, supported by appropriate calculations and documentation.
“Equity Maintenance Requirement” means the requirement that Borrower maintain a minimum capital contribution invested in the Project of at least ______ (which amount is equal to 15% of the Project’s appraised, “as completed” value, as determined by Lender)
, such that the Loan will not constitute an “HVCRE ADC loan” pursuant to Section 51 of The Federal Deposit Insurance Act (12 U.S.C. 1811 et seq.).  For purposes of this definition, “capital” shall mean cash, unencumbered readily marketable assets, paid development expenses out-of-pocket, or contributed real property or improvements.  
We have included this provision in our form Construction Loan Rider as a new Section 17.  If for any reason the form Construction Loan Rider is not used, insert a conformed provision in the loan documents where appropriate.
We appreciate your attention to this matter and your continued assistance. If you have any questions concerning this bulletin, please contact the following members of SunTrust Bank’s Commercial Lending Legal Team: Nick Cook (404) 827-6722 or Marc Bearden (404) 581-1491. 
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� Codified at Section 51 of The Federal Deposit Insurance Act (12 U.S.C. 1811 et seq.).





� E.g., HVCRE ADC loans do not include loans that finance the acquisition, development, or construction of properties that are:  (i) one- to four- family residential properties; (ii) real property that would qualify as an investment in community development; or (iii) agricultural land.





� There may be isolated instances where we intend to designate a specific loan as HVCRE – in those instances, the new HVCRE exemption provision may be deleted.


� The SunTrust deal team will need to provide this number.  This number is the minimum equity requirement needed to avoid HVCRE designation.





