NOTE TO DRAFTER:

(1) This form is for use with the form Agreement Relating to Note for a loan up to $3.5MM and with the form Loan Agreement for a loan of up to $15MM; do not use for a  transaction in a greater amount without consultation with SunTrust internal legal (for consideration of whether another form of loan agreement is appropriate instead)


 (2)  bold and bracketed provisions should be evaluated on a deal-by-deal basis for applicability


 (3)  jurisdiction-specific provisions may need to be added 


CONSTRUCTION LOAN RIDER

This Construction Loan Rider (as amended, modified or supplemented, from time to time, the “Rider”) shall be attached to and form a part of the [Agreement Relating to Commercial Note/Loan Agreement], dated ___________ (as amended, modified or supplemented from time to time, the “Agreement”), between __________________, a ____________ (“Borrower”) and [Truist Bank] [modify if Lender is not Truist Bank] ("Lender"), ____________ (“Lender”), executed in connection with one or more notes including without limitation that certain $_________ Commercial Note, dated ______________ (as amended, modified, supplemented or replaced from time to time, the “Note”), made by Borrower and payable to the order of Lender, evidencing a construction loan in said amount (the “Loan”).  Terms defined in the Note or the Agreement shall have the same defined meanings when such terms are used in this Rider.   In the event of any conflict between any term or condition of this Rider and the Agreement, such term or condition in this Rider shall control.  
1. Definitions.  The following capitalized terms used in this Rider are defined as follows:  
Completion Date: __________, 2___. (if left blank Completion Date means “one year from the date of this Rider”).
Event of Default:  A default or “event of default” under this Rider or any Loan Document, subject to any stated grace or cure period under said document, without duplication. 
Loan Documents:  Collectively, any and all instruments, agreements, documents and writings evidencing, securing or executed in connection with the Loan, as the same may be amended, restated, replaced, supplemented or otherwise modified from time to time with the written consent of Lender.
Permitted Changes: Changes to the Plans that do not exceed $_______ in any one instance or $__________ in the aggregate. (if left blank Permitted changes means “none”).
Project:  ____________________, together with parking and all appurtenances, to be completed with the Work in accordance with the Plans.         
2. Budget.  Loan funds shall be allocated for the costs of grading and other site work, landscaping, construction and all other work (whether on or off of the Premises) as may be indicated by the Plans or as may be required to construct and use the Project (the “Work”) in accordance with the budget and cost itemization approved by Lender [attached hereto as Schedule 1] (the “Budget”).  The Budget has been or shall be prepared by Borrower, and Borrower represents to Lender that it does or shall include all costs and expenses (the “Aggregate Cost”) incident to the Work through the Completion Date, after taking into account the requirements of this Rider.  Lender shall not be required (a) to make any advance for any cost not set forth in the Budget, or (b) to make any advance for any line item in the Budget that, when added to all prior advances for that line item, would exceed the lesser of (1) the actual cost incurred by Borrower for such line item, or (2) the allocation of Loan advances in the Budget for such line item.  Lender shall not be required to make any advance for any contingency line item unless Lender consents to such advance in its sole discretion.  Lender may make advances allocated to line items in the Budget for other purposes or in different proportions as Lender in its sole discretion deems necessary or advisable.  Without prior written approval of Lender, which shall not be unreasonably withheld, Borrower shall not reallocate Loan funds from one Budget line item to another or otherwise amend the Budget.  If and when the revenues derived from the Project are sufficient to pay operating expenses and all or any portion of the interest on the Loan, Lender, at its sole option, may restrict or prohibit future disbursements for debt service to the extent such revenues are sufficient to make payments on the Loan.

3. Borrower’s Deposit.  If at any time Lender determines that the un-advanced portion of the Loan to which Borrower is entitled is or will be insufficient to pay the unpaid actual Aggregate Cost, Borrower shall, within [five (5)] days after written notice from Lender, deposit with Lender the amount of the deficiency (“Borrower’s Deposit”) in a non-interest bearing account.  Such Borrower’s Deposit is hereby pledged as additional collateral for the Note, and Borrower hereby grants and conveys to Lender a security interest in all funds so deposited with Lender, as additional collateral for the Note.  Lender may advance all or any portion of the Borrower’s Deposit prior to the Loan proceeds.  Upon the occurrence of an Event of Default, Lender may (but shall have no obligation to) apply all or any part of the Borrower’s Deposit against the unpaid indebtedness due under the Loan Documents in such order Lender determines.

4. Plans; Plan Changes.  Borrower assumes full responsibility for the compliance of the plans and specifications for the Work approved by Lender (“Plans”) and the Project with all laws, governmental requirements and sound building and engineering practices.  No construction shall be undertaken on the Project except as shown in the Plans.  No plans or specifications shall be included as part of the Plans until consented to by Lender, and approved by Construction Consultant (as defined in Section 7 below) and all applicable governmental authorities. Without Lender’s prior written consent, Borrower shall not change or modify the Plans, agree to any change order, or allow any extras to any contractor or any subcontractor, except for Permitted Changes.
5. Construction Schedule; Completion of the Work.  Borrower shall commence within a reasonable time not to exceed thirty (30) days after the date of this Rider and prosecute the Work with diligence and continuity, in a good and workmanlike manner.  Borrower will complete the Work on or before the Completion Date, free and clear of all Liens, structural defects and material deviations from the Plans, and in accordance with sound building and engineering practices, all applicable laws and governmental requirements, the Loan Documents and the Plans.  Borrower shall not permit cessation of the Work for a period in excess of ten (10) days (whether or not consecutive), except for Excusable Delays, where “Excusable Delays” mean unusually adverse weather conditions which have not been taken into account in the construction schedule, fire, earthquake or other acts of God, strike, lockout, acts of public enemy, riot or insurrection or any unforeseen circumstances or events (except financial circumstances or events or matters which may be resolved by the payment of money) beyond the control of Borrower, not to exceed a total of [ten (10)] days, provided Borrower shall notify Lender in writing within five (5) days after such occurrence, but no Excusable Delay shall extend the Completion Date or suspend or abate any obligation of Borrower to pay amounts due under the Loan Documents. Borrower shall not execute any contract or agreement regarding the Work or become a party thereto without the prior written consent of Lender, or do or permit to be done anything that would affect the coverage or indemnities provided for pursuant to any bond required hereby or in connection with the Loan.
6. Storage of Materials.  Borrower shall cause all materials supplied for, or intended to be utilized in the Work, but not yet affixed to or incorporated into the Work or the Project (“stored materials”), to be stored on the Project with adequate safeguards as required by Lender to prevent loss, theft, damage or commingling with other materials or projects.  Borrower shall not purchase or order materials for delivery more than forty‑five (45) days prior to the scheduled incorporation of such materials into the Work.  Advances will not be made for stored materials unless they are in Borrower’s possession and satisfactorily stored on the Project.
7. Construction Consultant; Inspections.  If Lender elects in its sole discretion to engage a construction consultant with respect to the work (“Construction Consultant”), Borrower shall cooperate with Construction Consultant and will furnish Construction Consultant whatever Construction Consultant considers necessary or useful to perform its duties.  The duties of Construction Consultant run solely to Lender, and Construction Consultant shall have no obligations or responsibilities whatsoever to Borrower, Borrower’s architect, engineer, contractor or to any of their agents or employees or any other party.  Construction Consultant may, among other duties, perform construction cost analyses, review the Plans and all proposed changes thereto, observe work in place, and review Draw Requests (as defined in paragraph 9).  The fees, costs, and expenses of Construction Consultant shall be paid by Borrower. Lender and Construction Consultant, if any, may enter upon the Project to inspect the Project and any materials at any reasonable time.  Borrower will furnish to Lender and any Construction Consultant at any time for inspection and copying all Plans, shop drawings, books and records, and other documents and information required by Lender.

8. Assignment of Contracts.  As additional security for the Loan, Borrower hereby transfers and assigns to Lender all of Borrower's right, title and interest, but not its liability, in, under, and to all construction, architectural, design and other contracts, and all plans and specifications, for the Project. Neither this assignment nor any action by Lender shall constitute an assumption by Lender of any obligation under any such contract, Borrower hereby agrees to perform all of its obligations under all such contracts, and Borrower shall continue to be liable for all obligations of Borrower with respect thereto.  Without Lender's prior written approval, Borrower shall not enter into, modify, amend or terminate any construction, management, leasing, maintenance or other contract pertaining to the Project.  

9. Advances; Draw Request.  At least [five (5) business days] before the requested date of each advance, Borrower shall deliver a Draw Request to Lender, where “Draw Request” means a properly completed and executed written application by Borrower to Lender in [the form attached hereto as Schedule 2 with the items described in a-d therein attached or] a form approved by Lender setting forth the amount of Loan proceeds desired, together with such schedules, affidavits, releases, waivers, statements, invoices, bills, and other documents, certificates and information required by Lender.  Borrower shall be entitled to advances only in amounts approved by Lender in accordance with the terms of this Rider and the Loan Documents.  Lender shall not be required to make advances more frequently than once each calendar month and shall not be required to make advances after the Completion Date.  Lender shall, only upon the satisfaction of all applicable conditions of this Rider and the Loan Documents, make the requested advance to Borrower to Borrower’s operating account established with Lender as soon as is practicable thereafter, but in any event on a business day within [five (5) business] days after such satisfaction.  Each Draw Request, and Borrower’s acceptance of any advance, shall be deemed to ratify and confirm that all representations and warranties in the Loan Documents remain true and correct as of the date of the Draw Request and the advance, respectively.  Borrower shall disburse all advances made to Borrower for payments of the costs and expenses specified in the Budget for which the advances were made, and for no other purpose.  Following receipt and approval of a Draw Request, all supporting documentation and information, and receipt and approval of a written report from Construction Consultant, Lender will determine the amount of the advance it will make in accordance with this Rider, the Loan Documents, the Budget and the following standards.  For construction work, Loan advances will be made on the basis of the costs shown on the application for payment from the contractor reviewed and approved by Lender of the work or material in place that complies with the terms of this Rider and the other Loan Documents, provided that at no time shall the aggregate amount of Loan advances made by Lender plus the Aggregate Cost paid by Borrower exceed the value of the Work completed and in place less the amount of any retainage provided for in the applicable construction contracts.  All advances for indirect expenses related to the Loan or the Work shall, following approval by Lender, be in an amount equal to 100% of the sum requisitioned.  Lender further reserves the right to limit advances under the Loan at any time to an amount that, when such advance is deducted from the remaining available amount under Loan, leaves a balance to be advanced under the Loan equal to the cost of completing the Work, including all hard and soft costs incurred or to be incurred in connection with the completion of the Work, as reasonably estimated by Lender.  Lender may reduce any advance or, on account of subsequently discovered evidence, withhold from a subsequent advance, or require Borrower to repay to Lender the whole or any part of any earlier advance made to Borrower, to such extent as may be necessary to protect the Lender from loss on account of (i) defective work not remedied or requirements of this Rider not performed, (ii) duplicative work for which an advance has already been made, (iii) Liens filed or reasonable evidence indicating probable filing of liens, or (iv) failure of Borrower or the general contractor of the Project to make payments to subcontractors for material or labor.  [TENNESSEE ONLY: The retainage provided for in the construction contract (the “Retainage”) shall in no event be greater than 5% of the actual costs of the completed construction of the Project, as determined by Lender or its Construction Consultant, at all times shall be in compliance with Tennessee Code Annotated §§ 66-34-104 and 66-34-204 and shall be withheld by the Lender from each Loan advance.  The Retainage shall be withheld by Lender and kept in a separate escrow account (the “Retainage Escrow Account”) maintained by Lender pursuant to a retainage escrow agreement in substance and form acceptable to Lender.  The Retainage Escrow Account shall at all times be pledged to Lender as collateral for all amounts owing by Borrower to Lender pursuant to any Loan Document pursuant to a collateral assignment of the Retainage Escrow Account in substance and form acceptable to Lender.]  
10. Conditions to Initial Advance.  As conditions precedent to the initial advance of the Loan, in addition to all other requirements contained in the Agreement and the other Loan Documents, Lender shall have received and approved, as and to the extent Lender determines applicable, the following, in form and content satisfactory to Lender: (a) an appraisal, (b) the Plans for the Work, (c) the Budget together with a report setting forth the monthly projected advances of the Loan throughout the construction period and a construction progress schedule in form and substance satisfactory to Lender, calling for the completion of the Improvements by a date no later than the Completion Date, (d) such policies of insurance and endorsements and certificates related thereto as may be required by the contracts and Lender (including builder’s risk, liability, workers’ compensation and flood), (e) copies of all contracts and subcontracts then in effect for all labor and materials required to complete the Work and a pre-construction feasibility report from Lender’s Construction Consultant, (f) copies of all permits, licenses and approvals (including approvals of the Plans) required by any applicable governmental authority for the Work and for access and utility services to the Project, (g) an inspection report regarding the structural status of the Project by an engineer satisfactory to Lender, (h) a paid title insurance policy (“Title Insurance”) by the title insurance company selected by Borrower to issue the Title Insurance, which company shall be acceptable to Lender (“Title Insurer”), insuring the security instrument securing the Loan (“Security Instrument”) or a valid and enforceable pro forma policy or marked commitment to issue the Title Insurance, confirming, inter alia, (i) there is no debt, claim or lien against the Project other than the Security Instrument except as approved by Lender (and providing affirmative mechanics’ lien coverage if available in the applicable jurisdiction, and if not available insuring title without exception for mechanics’ liens). (ii) there are no easements, restrictions or other encumbrances imposing an unsatisfactory restriction or burden on the Project or its owner, (iii) all taxes, assessments, standby fees and other similar charges have been paid, and the Project constitutes a separate tax lot or lots, with separate assessment or assessments of the Project, independent of any other land or improvements, and (iv) the Project abuts and has fully adequate legal and free access (directly or through easements approved by Lender and insured by the Title Insurance) to one or more dedicated public streets and thoroughfares, and to abutting public water, sewer, gas, electrical and telephone and other communication lines and pipes (and any other utilities necessary for the Project) properly operating and in sufficient capacity with all charges currently paid, and that all easements, leases and other rights necessary for the present and intended use of the Project including those for utilities, for ingress and egress, for vehicular and pedestrian traffic and for vehicle parking, are and will continue in effect; (i) a copy of a current survey of the Land (as defined in the Security Instrument) certified to Lender and to Title Insurer, and (j) evidence satisfactory to Lender that (i) all applicable zoning ordinances and similar governmental requirements permitting the use for which the Project is intended and have been and will be complied with (including but not limited to building codes and requirements as to parking, building setbacks, lot size and ingress and egress), without the necessity of variance or special use permits, without reliance on any other property, and without the Project being a nonconforming use; (ii) the Project complies and will comply with all laws and governmental requirements regarding subdivision and platting and would so comply if the Project were conveyed as a separate parcel; (iii) Borrower, the Project and the Plans, and the construction and present and intended use and occupancy of the Project, do or will comply with all other applicable laws and governmental requirements, including without limitation those regarding environmental matters and access and facilities for handicapped or disabled persons; and (iv) all equity then required from Borrower has been invested in the Project or deposited with Lender, as required by Lender.

11.  Conditions to All Advances after the Initial Advance.  As conditions precedent to each advance made pursuant to a Draw Request in addition to all other requirements contained in the Agreement and the other Loan Documents, Borrower must satisfy the following conditions, and deliver to Lender evidence of such satisfaction:

(a) The conditions to initial advance set forth in Section 10 above have been and continue to be satisfied.

(b) No Event of Default or any event which, with the giving of notice or the lapse of time, or both, could become an Event of Default exists.

(c) The representations and warranties made in the Loan Documents must be true and correct on and as of the date of each advance.  
(d) Prior to any advance of the Loan to pay for Work in connection with the construction of the Project, Lender must receive and approve all of the following as and to the extent required by Lender: (1) a general contract for such construction with a guaranteed maximum price, fixed price or stipulated sum, as required by Lender, (2) the contract with any Borrower’s architect and any engineer for such construction and a certificate of such architect confirming that the Plans are in compliance with all applicable laws and containing such other certifications as the Lender shall require, (3) such other contracts and subcontracts as Lender may require, and any financial or other information regarding the general contractor, the architect, any engineer or any subcontractor which the Lender has requested, and (4) if required by Lender, payment and performance bonds for the general contractor and/or any required subcontractors naming Lender as a dual obligee and issued by a surety acceptable to Lender; 
(e) Each contract or subcontract for labor, materials, services and/or other work included in a Draw Request shall have been duly executed and delivered by all parties thereto and shall be effective, and Lender shall have received a true and complete copy of each such contract or subcontract as Lender may have requested.

(f) No mechanic’s or materialmen’s lien or other encumbrance shall have been filed and remain in effect against the Project that might or could be prior to or equal to the lien of the Security Instrument, releases or waivers of mechanics’ liens and receipted bills showing payment of all amounts due to all parties who have furnished materials or services or performed labor of any kind in connection with the Project shall have been obtained, and Lender shall have received true and complete copies thereof.
(g) Lender shall have received the Title Insurance and said Title Insurance shall have been down-dated and endorsed as and to the extent required by Lender and Title Insurer to update the effective date and increase the coverage by the amount of the applicable advance with no additional title exception unless approved by Lender, and Lender shall have received such UCC, lien and judgment searches as Lender may require.

(h) If required by Lender, Lender shall have received written certification by the Construction Consultant, certifying to Lender in accordance with Section 7 such matters regarding construction, the quality of the Work, the amount of the requested advance and any stored materials as Lender may require, based on on-site observations and the data comprising the Draw Request, to confirm the applicable contractor is entitled to payment of the amount certified in the Draw Request. 
(i) As of the date of making such advance, no event shall have occurred, nor shall any condition exist, that could have an adverse effect on the enforceability of the Loan Documents, be materially adverse to the financial condition of Borrower, impair the ability of Borrower to fulfill the material obligations of Borrower under the Loan Documents, or otherwise have any material adverse effect whatsoever on the Project.

(j) Lender shall have received copies of all necessary governmental licenses, certificates, permits and approvals with respect to and for all Work then completed.

(k) With respect to any advance to pay a contractor, Lender shall have received original applications for payments in form approved by Lender, containing a breakdown by trade and/or other categories acceptable to Lender, executed and certified by each contractor and if applicable, by Borrower’s architect, accompanied by invoices, and approved by Construction Consultant, if required by Lender.

(l) If there will be any foundation work required for the Project, Lender shall have received and approved (i) a soils report for the Project prior to the first advance for Work in connection with said foundation, if required by Lender, and (ii) a foundation survey made immediately after, but in no event later than ten (10) days after, the laying of the foundation of each building or structure of the improvements. 
12. Conditions to Final Advance for Work.  The final advance for any applicable Work (including retainage) shall not be made until such Work has been completed to Lender’s satisfaction.  In the case of the Draw Request for the final advance, Lender shall have received the following as additional conditions precedent to the requested advance in addition to all other applicable requirements contained in the Agreement and the other Loan Documents:

(a) As and to the extent required by Lender, certificates from Borrower’s architect, engineer, contractor and, if required by Lender, from the Construction Consultant, certifying that the Work has been completed in accordance with, and as completed comply with, the Plans and all laws and governmental requirements; and Lender shall have received two (2) sets of detailed “as built” Plans approved in writing by Borrower, Borrower’s architect, and each applicable contractor.

(b) Final affidavits (in a form approved by Lender) from Borrower’s architect, engineer, and each applicable contractor certifying that each of them and their subcontractors, laborers, and materialmen has been paid in full for all labor and materials the Work; and final lien releases or waivers (in a form approved by Lender) by Borrower’s architect, engineer, contractor, and all subcontractors, materialmen, and other parties who have supplied labor, materials, or services for the Work, or who otherwise might be entitled to claim a contractual, statutory or constitutional lien against the Project.

(c) The Title Insurance shall be endorsed to remove any exception for mechanics’ or materialmen’s liens or pending disbursements, with no additional title change or exception objectionable to Lender, and with such other endorsements required by Lender, and Lender shall have received such additional UCC lien and judgment searches as Lender may require.
(d) Evidence satisfactory to Lender that all laws and governmental requirements have been satisfied, including receipt by Borrower of all necessary governmental licenses, certificates and permits (including certificates of occupancy) with respect to the completion, use, occupancy and operation of the Project, together with evidence satisfactory to Lender that all such licenses, certificates, and permits are in full force and effect and have not been revoked, cancelled or modified.
(e) Unless the Work includes only changes to the interior of a building for the Project, a final as‑built survey satisfactory to Lender if required by Lender.

(f) Evidence satisfactory to Lender that Borrower has in place permanent hazard insurance naming Lender as mortgagee and complying with the terms of the Loan Documents.

13. Direct Advances; Funding.  Borrower hereby irrevocably authorizes Lender to hold, use, advance, disburse and directly apply the Loan and the proceeds of any Loan advance and the Borrower’s Deposit to the satisfaction of any of Borrower’s obligations under any of the Loan Documents, even though Borrower did not include that amount in a Draw Request and/or no Event of Default exists.  Borrower hereby assigns and pledges the proceeds of the Loan and any Borrower’s Deposit to Lender for such purposes.  Each such direct advance (except for application of a Borrower’s Deposit) shall be added to the outstanding principal balance of the Note and shall be secured by the Loan Documents.  If Borrower fails to pay interest when due, Lender may advance Loan funds pursuant to this Section for interest payments as and when due under the Note, and nothing contained in this Rider shall be construed to permit Borrower to defer payment of interest on the Note beyond the dates due.  The foregoing shall not affect Borrower’s absolute obligation to pay the same in accordance with the Loan Documents.  Upon the occurrence of an Event of Default, Lender may advance and incur such expenses as Lender deems necessary for the completion of the Work and preservation of the Project, and any other security for the Loan, and such expenses, even though in excess of the amount of the Loan, shall be secured by the Loan Documents and shall be payable to Lender on demand and the amount of advances to which Borrower shall thereafter be entitled shall be correspondingly reduced.  At the option of Lender, advances of the Loan may be made, in addition to other methods contemplated herein, at Lender’s option, by direct or joint check payment to any or all persons entitled to payment for work or services performed or material furnished in connection with the Work, or by having the proceeds thereof made available to the Title Insurer (or its agent) for disbursement.  Lender shall not be required to, and has no responsibility to, supervise the proper application or distribution of funds to third parties.
14. Conditions and Waivers.  All conditions precedent to the obligation of Lender to make any advance are imposed hereby solely for the benefit of Lender, and no other party may require satisfaction of any such condition precedent or be entitled to assume that Lender will refuse to make any advance in the absence of strict compliance with such conditions precedent.  Any requirement of this Rider may be waived, in whole or in part, in a specific written waiver intended for that purpose and signed by Lender.  Lender shall have the right to approve and verify the periodic progress costs incurred by Borrower, and estimated costs remaining to be incurred, after consultation with the Construction Consultant, if any.  No approval or acceptance by Lender of any construction work or waiver by Lender of any condition precedent or obligation shall preclude Lender from requiring such condition or obligation to be met prior to making any other advance or declaring the failure of Borrower to satisfy such condition precedent to be an Event of Default.  Notwithstanding any assignments, inspections, approvals or consents by Lender or Construction Consultant, Lender has no obligation or responsibility whatsoever for the Project or the Work or the adequacy, form or content of the Plans, the Budget, any contract, any change order, any lease, or any other matter incident to the Project or the Work.  Lender’s acceptance of an assignment of the Plans shall not constitute approval of the Plans.  Any inspection or audit of the Project or the books and records of Borrower, or the procuring of documents and financial and other information, by or on behalf of Lender shall be for Lender’s protection only, and shall not constitute any assumption of responsibility to any Obligor or anyone else with regard to the condition, construction, maintenance or operation of the Project, or relieve Borrower of any of Borrower’s obligations.  Borrower has selected all insurers, surveyors, architects, engineers, contractors, materialmen and all other persons or entities furnishing services or materials to the Work.  Neither Lender nor Construction Consultant has any duty to supervise or to inspect the Project or the Work nor any duty of care to Borrower or any other person to protect against, or inform Borrower or any other person of, the existence of negligent, faulty, inadequate or defective design or the Work and Lender shall not be liable or responsible for any defect in the Project or the Work, the performance therein or default of Borrower, Borrower’s architect, engineer, contractor, the Construction Consultant, or any other party, or for any failure to construct, complete, protect or insure the Work, or for the payment of costs of labor, materials, or services supplied for the Work, or for the performance of any obligation of Borrower whatsoever and Borrower shall indemnify and hold harmless Lender from any and all costs, liabilities and claims, including the fees, charges and disbursements of any counsel for Lender that may be incurred by or asserted against Lender or any Lender-related party arising out of, in connection with or as a result of the Work or any of the foregoing.  Nothing, including any advance or acceptance of any document or instrument, shall be construed as a representation or warranty, express or implied, to any party by Lender.  Lender’s failure to inspect shall not constitute a waiver of any of Lender’s rights under the Loan Documents or at law or in equity.
15. Construction Representations.  Borrower represents and warrants to Lender as follows: (a) Borrower has obtained all the permits that are necessary for the construction and installation of the Project according to the Plans, and all such permits have been issued in the name of Borrower and are in full force and effect; (b) the land on which the Project will be constructed is not part of a larger tract of land owned by Borrower, is not otherwise included under any unity of title or similar covenant with other lands, and constitutes a separate tax lot or lots with a separate tax assessment or assessments; (c) Borrower has delivered to Lender true, correct, and complete copies of all contracts pertaining to the development, construction, and completion of the Project (the “Construction Documents”), and such documents have not been modified, altered, or amended except as disclosed to Lender in writing; (d) the Construction Documents are in full force and effect and constitute the complete agreements among the parties named therein with respect to the subject matter thereof; (e) other than as stated in the Construction Documents, no contractors, architects, or engineers have been retained by Borrower in connection with the design or construction of the Project; (f) no default or event of default under the Construction Documents has occurred or is continuing; (g) all utility and sanitary sewage services necessary for the construction and use of the Project are available to the Project; (h) the Project is contiguous to a physically open, dedicated public street and has all necessary permits for ingress and egress; and (i) Borrower has delivered to Lender a true and correct copy of any property management agreement, leasing agreement, or brokerage agreement in effect with respect to the Project or any portion thereof.
16. Construction Covenants.  Borrower agrees that it shall not: (a) amend the Plans or any Construction Document, or enter into any new Construction Document, without Lender’s prior written consent, (b) enter into any leasing arrangement or management agreement for the Project without Lender’s prior written consent.  Borrower agrees that it shall at all times and in all respects conform to and comply with the requirements of all easements, covenants, conditions, restrictions, reservations, building laws, regulations, zoning ordinances, and federal, state, and local requirements, and all other material applicable law affecting or applicable to Borrower or the Project, including applicable environmental laws. 

17. Equity Maintenance Requirement.  Borrower shall satisfy the Equity Maintenance Requirement at all times during the term of the Loan, until such time as Lender in its sole discretion may determine that Lender is permitted to reclassify the Loan as a non-HVCRE ADC loan pursuant to Section 51 of The Federal Deposit Insurance Act (12 U.S.C. 1811 et seq.).   Without limiting the foregoing, Borrower shall not at any time declare or pay any dividends or make any other payments or distributions that would violate Borrower’s Equity Maintenance Requirement.  For the avoidance of doubt, this Section 17 shall not be deemed to restrict distributions by Borrower of net operating income generated by the Project, provided Borrower continues to satisfy the Equity Maintenance Requirement.  Within ten (10) Business Days of Lender’s request from time to time, Borrower shall provide a certification to Lender, in form and substance acceptable to Lender, confirming Borrower’s compliance with the provisions of this Section 17, supported by appropriate calculations and documentation.
“Equity Maintenance Requirement” means the requirement that Borrower maintain a minimum capital contribution invested in the Project of at least _______  (which amount is equal to 15% of the Project’s appraised, “as completed” value, as determined by Lender)
, such that the Loan will not constitute an “HVCRE ADC loan” pursuant to Section 51 of The Federal Deposit Insurance Act (12 U.S.C. 1811 et seq.).  For purposes of this definition, “capital” shall mean cash, unencumbered readily marketable assets, paid development expenses out-of-pocket, or contributed real property or improvements.  
18. Remedies.  Upon the occurrence of a default under this Rider or any Loan Document, in addition to the remedies provided for in any other Loan Document, Lender may, at its election, but without any obligation to do so, without notice, do any one or more of the following prior to the expiration of any grace or notice and cure period: (a) terminate its commitment to lend and any obligation to disburse any Borrower’s Deposit hereunder; or (b) in its own name or in the name of Borrower, enter into possession of the Project, perform all work necessary to complete the Work substantially in accordance with the Plans (as modified as deemed necessary by Lender), Loan Documents, laws, and governmental requirements, and continue to employ Borrower’s architect, engineer, and any contractor pursuant to the applicable contracts or otherwise, and  Borrower hereby appoints Lender as the attorney‑in‑fact of Borrower, which power of attorney is irrevocable and coupled with an interest, with full power of substitution and in the name of Borrower, if Lender elects to do so, upon the occurrence of such a default, to (1) use such sums as are necessary, including any proceeds of the Loan and any Borrower’s Deposit, make such changes or corrections in the Plans and employ such architects, engineers, and contractors as may be required for the purpose of completing the Work substantially in accordance with the Plans (as modified as deemed necessary by Lender), Loan Documents, laws and governmental requirements, or as otherwise may be necessary or desirable for purposes of completing such construction; (2) execute all applications and certificates in the name of Borrower which may be required for completion of the Work; (3) endorse the name of Borrower on any checks or drafts representing proceeds of any insurance policies, or other checks or instruments payable to Borrower with respect to the Project; (4) do every act with respect to the Work which Borrower may do; (5) prosecute or defend any action or proceeding incident to the Project, (6) pay, settle, or compromise all bills and claims so as to clear title to the Project; and (7) take over and use all or any part of the labor, materials, supplies and equipment contracted for, owned by, or under the control of Borrower, whether or not previously incorporated into the Work.  Any amounts expended by Lender shall be a demand obligation owing by Borrower to Lender and constitute a portion of the Indebtedness.  Lender shall have no liability to Borrower for the sufficiency or adequacy of any such actions taken by Lender.

19. Lender’s Consent.  Except where otherwise expressly provided in the Loan Documents, in any instance where the approval, consent or the exercise of judgment of Lender is required, such approval, consent or exercise of judgment shall be (a) within the sole discretion of Lender; and (b) deemed to have been given only by a specific writing intended for the purpose given and executed by Lender.

20. No Partnership.  The relationship between Lender and Borrower is solely that of bank and borrower.  Lender has no fiduciary or other special relationship with or duly to Borrower and none is created by the Loan Documents.  Nothing contained in the Loan Documents, and no action taken or omitted pursuant to the Loan Documents, is intended or shall be construed to create any partnership, joint venture, association, or special relationship between Borrower and Lender or in any way make Lender a co‑principal with Borrower with reference to the Work, the Project or otherwise.  In no event shall Lender’s rights and interests under the Loan Documents be construed to give Lender the right to control, or be deemed to indicate that Lender is in control of, the business, properties, management or operations of Borrower.

21. Interpretation.  References to “Dollars,” “$,” “money,” “payments” or other similar financial or monetary terms are references to lawful money of the United States of America.  References to Articles, Sections, and Exhibits are, unless specified otherwise, references to articles, sections and exhibits of this Rider.  Words of any gender shall include each other gender.  Words in the singular shall include the plural and words in the plural shall include the singular.  References to persons shall include any legal entities, including public or governmental bodies, agencies or instrumentalities, and natural persons.  The words “herein,” “hereof,” “hereunder” and other similar compounds of the word “here” shall refer to the entire Loan Document and not to any particular provision or section.  The words “include” and “including” shall be interpreted as if followed by the words “without limitation.”  Captions and headings in the Loan Documents are for convenience only and shall not affect the construction of the Loan Documents.
22. Counterparts: This Rider may be executed in any number of separate counterparts, each of which signed counterparts shall be deemed to be an original, and all of which counterparts, taken together, shall constitute one and the same instrument.  Upon approval by Lender in its sole discretion, signatures to this Rider or to any document signed in connection with this Rider transmitted in a commonly accepted electronic format that reproduces an image of the actual executed signature page shall be deemed a binding original and shall have the same legal effect, validity, and enforceability as a manually executed counterpart of the document to the extent and as provided for in the Federal Electronic Signatures in Global and National Commerce Act and the applicable state law based on the Uniform Electronic Transactions Act.  Lender may also require that any such documents and signatures delivered electronically be confirmed by a manually signed original thereof; provided that the failure to request or deliver the same shall not limit the effectiveness of any electronically delivered document or signature.
IN WITNESS WHEREOF, Borrower has duly executed this Rider under seal as of the date of the Agreement.
BORROWER:

_____________, a ___________________
By:
_____________________________
Name:
_____________________________

Title:
___________________________

Schedule 1 

COST BREAKDOWN

(Can be replaced with appended Sources and Uses of funds)
1.
Land
$_________.00

2.
Site Improvement Contract
$_________.00

3.
Other Site Improvements
$_________.00

4.
Building Construction Contract
$_________.00

5.
Other Building Construction
$_________.00

6.
Tenant Finish
$_________.00

7.
Other Tenant Finish
$_________.00

8.
Architectural and Engineering
$_________.00

9.
Contingency
$_________.00

10.
Other Costs:

a)
Intangibles Tax
$_________.00

b)
Title Insurance Premium
$_________.00

c)
Recording Costs
$_________.00

d)
Survey Costs
$_________.00

e)
Soils Investigation Costs
$_________.00

f)
Permit Fees
$_________.00

g)
Insurance Premiums
$_________.00

h)
Loan Fee
$_________.00

i)
Construction Consultant Fees
$_________.00

j)
Attorney's Fees
$_________.00

k)
Developer's Fees
$_________.00

l)
Construction Loan Interest
$_________.00

m)
Construction Period Taxes
$_________.00

Total Other Costs
$_________.00

TOTAL DEVELOPMENT COSTS
$_________.00

CONSTRUCTION LOAN AMOUNT
$_________.00

REQUIRED EQUITY
$_________.00

Schedule 2
Draw Request
“Lender”:  
TRUIST BANK 




DRAW REQUEST NUMBER: 


“Borrower”:
_________________________________________ 

TRUIST BANK LOAN #:  


“Project”:
_________________________________________ 



, 20__

In accordance with the [Agreement Relating to Note/Loan Agreement] (the “Agreement”) between Borrower and Lender, dated ____________, including the Construction Loan Rider (“Rider”), Borrower authorizes and requests that $______ be advanced from Loan proceeds [and $______ be advanced from Borrower’s equity deposit with Lender].  The proceeds should be credited to Borrower’s account No. ___________________, at Truist Bank.  The amount requested above is determined as follows:
	1.
Current payment due contractor (See AIA Document G 702 [or acceptable like form] attached hereto) for hard costs:
	$


	2.
Current payments due for non-construction soft costs:
	$


	3.
Total amount requested:
	$


	
	


Complete the following only when applicable: Further, Borrower authorizes and requests Lender to pay: ____ loan interest; ___ inspection fees (check as appropriate) in accordance with the Agreement as follows:

___ Draft referenced account after proceeds from this draw request have been deposited; or

___ Pay Truist Bank directly for checked items from funds requested in draw and deposit 


remainder of funds into referenced account.
The undersigned Borrower does hereby certify, as of the date hereof:  that all items for which previous certificates were issued and advances received have been paid; that all sums included in this advance will be, and all sums previously advanced under the Agreement have been used exclusively for items set forth in the Lender approved sources and uses of funds budget, including only payment for labor and materials incorporated into the construction of the Project and other approved expenses of the Project; that the warranties and representations of Borrower in the Loan Documents (as defined in the Agreement) are hereby restated, ratified and confirmed; that there is no default under the Loan Documents; that there are no offsets, counterclaims or defenses against the indebtedness which is the subject of the Loan Documents; that there are no liens of record against the Project or any portion thereof arising out of the supplying of labor, material and/or services in connection with the construction thereof; and that no party other than Borrower and Lender owns or claims, or has a right to claim, any interest in or lien or encumbrance on the Project, except for ad valorem taxes not due and payable and rights to liens to be dissolved upon payment of the advance hereby requested.  [Optional language to appoint a new Authorized Signer:]  __________________________ is hereby designated and authorized to sign future draw requests on behalf of Borrower in connection with the Loan.

Borrower certifies the following indicated items are attached hereto and are true, correct and complete, and acknowledges request is incomplete without the following items, as applicable:

___ a. Draw Request in form required by the Agreement, signed by authorized representative of Borrower

___ b Spread sheet detailing the specific budget line items from which funds are being requested

___ c. AIA G702 & G703s (or acceptable like form), signed by contractor (and architect, if applicable) supporting hard cost funds being requested, if any

___ d. Copies of any invoices and backup required by Lender for all soft cost funds being requested 

AUTHORIZED SIGNER:
By:






Date: 




Name:

Title:
IF FLORIDA TRANSACTION ADD THE FOLLOWING:

The Borrower hereby acknowledges receipt from Truist Bank of the following notice:

WARNING!

YOUR LENDER IS MAKING A LOAN DISBURSEMENT DIRECTLY TO YOU AS THE BORROWER, OR JOINTLY TO YOU AND ANOTHER PARTY.  TO PROTECT YOURSELF FROM HAVING TO PAY TWICE FOR THE SAME LABOR, SERVICES, OR MATERIALS USED IN MAKING THE IMPROVEMENTS TO YOUR PROPERTY, BE SURE THAT YOU REQUIRE YOUR CONTRACTOR TO GIVE YOU LIEN RELEASES FROM EACH LIENOR WHO HAS SENT YOU A NOTICE TO OWNER EACH TIME YOU MAKE A PAYMENT TO YOUR CONTRACTOR.
ANY PAYMENTS MADE BY THE OWNER AFTER THE EXPIRATION OF THE NOTICE OF COMMENCEMENT ARE CONSIDERED IMPROPER PAYMENTS UNDER CHAPTER 713, PART 1, SECTION 713.13, FLORIDA STATUTES, AND CAN RESULT IN YOUR PAYING TWICE FOR IMPROVEMENTS TO YOUR PROPERTY.  A NOTICE OF COMMENCEMENT MUST BE RECORDED AND POSTED ON THE JOB SITE BEFORE THE FIRST INSPECTION.  IF YOU INTEND TO OBTAIN FINANCING, CONSULT WITH YOUR LENDER OR AN ATTORNEY BEFORE COMMENCING WORK OR RECORDING YOUR NOTICE OF COMMENCEMENT.

By:






Date: 




Name:

Title:
� Note to drafter:  15% equity (calculated as a percentage of appraised, “as completed” value) must be invested in the Project before Lender’s initial advance of loan proceeds is made (other than advance of a nominal sum made in order to secure Lender’s lien), in order to avoid HVCRE designation.





� Note to drafter:  SunTrust deal team will need to provide this number.  This number is the minimum equity requirement needed to avoid HVCRE designation.
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