
	
	Agreement Relating To Commercial Note


Note: Blanks are to be completed; brackets indicate optional provisions or choices to build provisions.  DELETE ALL REMAINING BLANKS AND BRACKETS FOR OPTIONAL TEXT PRIOR TO DELIVERY TO BORROWER.
This Agreement dated ___________, _______ (the “Closing Date”) between ___________________________(“Borrower”) and [_____________] (“Lender”) is entered into by the parties to evidence additional terms, conditions and agreements for one or more Commercial Notes in the aggregate “Loan Amount” equal to $____________ , more particularly described as follows: Commercial Note dated _____________,_____ in the amount of $____________ ;Note to Drafter, insert only to the extent additional notes are a part of the transaction: Commercial Note dated _____________,_____ in the amount of $____________ , Commercial Note dated _____________,_____ in the amount of $____________, Commercial Note dated _____________,_____ in the amount of $____________ , Commercial Note dated _____________,_____ in the amount of $____________  Note to Drafter, insert if desired to apply to all notes: all [other] notes made by Borrower in favor of Lender] (whether one or more, together with any and all amendments, restatements, modifications, renewals, extensions and/or replacements thereof, collectively the “Note”).  All defined terms used herein that are not defined herein shall have the meanings ascribed to such terms in the Note.  In the event of any conflict between any term or condition of this Agreement and the Note, such term or condition in this Agreement shall control. Borrower and Lender hereby agree to the following terms and conditions:
I. REPORTING REQUIREMENTS AND AFFIRMATIVE COVENANTS
A. Reporting Requirements. 
1. Financial Information Borrower shall deliver or cause to be delivered the following financial information to Lender as indicated below [NOTE: INSERT PROVISIONS CONFORMING TO EXPRESSION OF INTEREST/PROPOSAL/COMMITMENT TERMS]:

a. For Borrower:


[IF BORROWER IS AN ENTITY: [Borrower’s Annual [consolidated] [consolidating] [Other: __________] Financial Statement that has been [audited by a certified public accountant acceptable to Lender] [reviewed by a certified public accountant acceptable to Lender] [compiled by a certified public accountant acceptable to Lender] [internally prepared and certified by an authorized officer of Borrower]. Such Financial Statement shall be prepared on a [GAAP (generally accepted accounting principles)] [cash] [tax] [fund accounting] [Other: _________] basis and shall be delivered to Lender within _________ (_____) days after Borrower’s fiscal year-end, commencing with the fiscal year ending ___________, ____.  “Financial Statement” shall include at a minimum, a balance sheet, income statement, statement of retained earnings, statement of cash flows, footnotes, appropriate supporting schedules and other information requested by Lender.

Borrower's unaudited [monthly] [quarterly] [semi-annual] Financial Statement, certified by an authorized officer of Borrower as to its accuracy, shall be delivered to Lender within _________ (_____) days after the close of each [month] [fiscal quarter] [six-month period], commencing with the [month][fiscal quarter][six-month period] ending ____________, ____.

Borrower’s accounts receivable aging report, in form and substance acceptable to Lender, shall be delivered to Lender within __________ (____) days after the close of each ___________, commencing with the ______________ ending ________________, _______.


Borrower’s accounts payable aging report, in form and substance acceptable to Lender, shall be delivered to Lender within __________ (____) days after the close of each ___________, commencing with the ______________ ending ________________, _______.

Borrower’s Federal income tax returns (including all schedules) shall be delivered to Lender on an annual basis within thirty (30) days from filing with the Internal Revenue Service, commencing with the ______ Federal income tax returns.]

[IF BORROWER IS AN INDIVIDUAL: Borrower’s Financial Statement shall be delivered to Lender annually, within ___ _____ (_____) days from the end of each calendar year.]  “Financial Statement” shall include at a minimum, a personal financial statement of Borrower, on Lender's form, and a current Federal income tax return (including all schedules) of Borrower.]

Within five (5) days of such request, any additional financial information with respect to Borrower or any guarantor (an “Obligor”) as Lender may reasonably request.
b. For Guarantor(s):


Annual [consolidated] [consolidating] [Other: __________] Financial Statement of each guarantor (if any) that is a corporation, limited liability company, partnership or other type of business organization that has been [audited by a certified public accountant acceptable to Lender] [reviewed by a certified public accountant acceptable to Lender] [compiled by a certified public accountant acceptable to Lender] [internally prepared and certified by an authorized officer of such guarantor]. Such Financial Statement shall be prepared on a [GAAP (generally accepted accounting principles)] [cash] [tax] [fund accounting] [Other: _________] basis and shall be delivered to Lender within ______ (_____) days after such guarantor’s fiscal year-end, commencing with the fiscal year ending _______________, ______.  “Financial Statement” shall include, at a minimum, a balance sheet, income statement, statement of retained earnings, statement of cash flows, footnotes, appropriate supporting schedules and other information requested by Lender.


Unaudited [monthly] [quarterly] [semi-annual] Financial Statement of each guarantor that is a corporation, limited liability company, partnership or other type of business organization, certified by an authorized officer, member or partner (as appropriate) of such guarantor as to its accuracy, shall be delivered to Lender within __________ (_____) days after the close of each [month] [fiscal quarter] [six-month period], commencing with the [month][fiscal quarter][six-month period] ending ____________, ____.


Federal income tax returns (including all schedules) of each guarantor that is a corporation or other type of business organization shall be delivered to Lender on an annual basis within thirty (30) days from filing with the Internal Revenue Service, commencing with the ____ Federal income tax returns.


Personal financial statement, on Lender's form, and a current federal income tax returns (including all schedules), of each individual guarantor or other type of surety shall be delivered to Lender annually, within ___ _____(_____) days from the end of, as to any entity Borrower, each fiscal year of Borrower, and as to any individual Borrower, each calendar year, and, in any event no later than twelve (12) months from the last submission of a personal financial statement from each individual guarantor.


c. Reaffirmation. Borrower’s delivery of the financial information required hereunder shall be a reaffirmation of the continuing accuracy of all representations and warranties contained in the Note and in any other Note or any other agreement to which any Obligor is a party pertaining to the Note, and any and all instruments, agreements, documents and writings evidencing, securing or executed in connection with the Note, as the same may be amended, restated, replaced, supplemented or otherwise modified from time to time with the written consent of Lender (collectively, the “Loan Documents”), which are deemed remade as of the date of delivery of such financial information, and a confirmation that no default or Event of Default (hereinafter defined) under the Loan Documents has occurred.
2. 
 [NOTE TO DRAFTER: OPTIONAL PROVISION; INSERT IF DESIRED:  Compliance Certificate. Concurrently with the delivery of the financial information required hereunder, Borrower shall deliver to Lender a certificate of a duly authorized officer of Borrower in the form attached as Exhibit A or other form satisfactory to Lender (i) certifying as to whether there exists an event of default or any circumstances which, with notice or the passage of time or both, would constitute an event of default and if there exists an event of default or any such circumstance, specifying the details thereof and the action which Borrower has taken or proposes to take with respect thereto and (ii) setting forth in reasonable detail calculations demonstrating compliance with the financial covenants included in this Agreement.]
B. Notification. Borrower shall immediately notify Lender of (i) the occurrence of any Event of Default (or any circumstances which, with notice or the passage of time or both, would constitute an Event of Default), (ii) the commencement of any action, suit, or proceeding or any other matter that could reasonably be expected to have a Material Adverse Effect, where “Material Adverse Effect” means a material adverse effect on the financial condition, operations, assets or prospects of any Obligor or any collateral securing the repayment of the Note, (iii) any event or development that could reasonably be expected to have a Material Adverse Effect and (iv) any change in the senior management of Borrower, if Borrower is an entity.
C. Treasury and Payment Services [; Payments by ACH Draft]. Borrower shall, and, as to any entity Borrower, shall cause its subsidiaries and affiliates to, maintain all cash management and treasury business with Lender, including, without limitation, all deposit accounts, disbursement accounts and lockbox accounts.  Without limiting the foregoing, Borrower shall maintain its primary operating account along with all related treasury and payment services with Truist Bank[, and Loan payments will be made by ACH draft from said account].  [NOTE TO DRAFTER: BASED ON DEAL TERMS; CAN DELETE REFERENCE TO AFFILIATES IN FIRST SENTENCE]
D. Loan Documentation and Additional Requirements [NOTE TO DRAFTER: INSERT IF CLOSING PRIOR TO RECEIPT OF ALL CLOSING REQUIREMENTS: Post-Closing Requirements].  All required documentation as set forth in any proposal, term sheet, commitment letter or closing checklist issued by Lender, together with such other documents and closing requirements as Lender may reasonably require (the “Conditions”), shall be delivered to Lender in form and substance satisfactory to Lender. [NOTE TO DRAFTER: INSERT IF CLOSING PRIOR TO RECEIPT OF ALL CLOSING REQUIREMENTS]:  To the extent Lender has not received and/or approved any of the Conditions by the date of this Agreement and has elected in its sole and absolute discretion to close the loan or line of credit evidenced by the Note prior to receipt of all the Conditions, Borrower hereby agrees to satisfy the Conditions, to Lender’s satisfaction, at Borrower’s sole cost and expense, no later than the time periods or outside dates set forth on Exhibit [If no Compliance Certificate: A][B].  Until such time as the Conditions have been satisfied by Borrower, as determined by Lender, Lender will not be obligated to make any advance of the Loan Amount under the Note, other than any advance that Lender may have elect to make in its sole discretion on or about the date hereof.  Borrower acknowledges that the agreements contained in this Section I.D. are a substantial inducement to Lender to consummate the closing.  
E. Maintenance of Property; Insurance. Borrower will, and, as to any entity Borrower, will cause its subsidiaries and affiliates to, (i) observe and comply in all material respects with all agreements and laws applicable to all property material to the conduct of their respective businesses and maintain such property in good working order and condition, and (ii) maintain with financially sound and reputable insurance companies insurance with respect to their respective properties and businesses of types and in such amounts as is customary in Borrower’s industry and as otherwise required by Lender; and Borrower shall from time to time deliver to Lender upon its request a detailed list together with certificates and copies of all policies of the insurance companies, the amounts and rate of the insurance, the dates of the expiration thereof and the properties and risks covered thereby.
F. [Other Affirmative Covenants; some samples below to insert if applicable:]
 1a. [For Demand Note] Payout Requirement.  Borrower agrees to maintain a zero balance on the loan evidenced by [the Note/specify a particular Note] for at least one 30 consecutive day period during each consecutive twelve-month or 364-day period, if any, beginning with the date of said Note, during which Lender has not made demand for payment pursuant to the terms of said Note. The existence of this payout requirement shall not in any way limit or restrict Lender’s right to demand payment in full of all amounts owed under the loan evidenced by said Note at any time in Lender’s sole and absolute discretion.

 1b. [For Term/Line of Credit Note] Payout Requirement.  Borrower agrees to maintain a zero balance on the loan evidenced by [the Note/specify a particular Note] for at least one 30 consecutive day period during each consecutive twelve-month or 364-day period, if any, beginning with the date of said Note, during which said Note remains outstanding.

 2. Limitation of Availability for Outstanding Letters of Credit.  Availability under the loan evidenced by the Note shall be reduced on a dollar for dollar basis by the aggregate face amount of all outstanding letters of credit issued by Lender upon the application of Borrower (the “Aggregate Letter of Credit Amount”). Borrower shall not request advances under the loan evidenced by the Note and Lender shall have no obligation to make advances under the loan evidenced by the Note if the advance would cause the sum of the outstanding loan balance and the Aggregate Letter of Credit Amount to exceed [the Loan Amount/$_______]. If for any reason the sum of the outstanding loan balance and the Aggregate Letter of Credit Amount exceeds [the Loan Amount/$_______], Borrower shall, upon demand by Lender, make immediate payment of such excess amount.  
 3. [For Term/Line of Credit Note] Non-usage Fee  Effective as of the date of this Agreement, Borrower agrees to pay to Lender a non-usage fee of __% (calculated on the basis of a 360-day year  for the actual number of days outstanding) on the daily amount of the unused portion of the loan evidenced by the Note.  Such non-usage fee shall be calculated on a quarterly basis and shall be payable in arrears on the last day of September, December, March and June of each year and on __________ (the maturity date).
II. NEGATIVE COVENANTS
A. Liens.  Borrower shall not, and, as to any entity Borrower, shall not permit any subsidiary or affiliate (if any) to, create, incur, assume or permit any lien, security interest or other type of encumbrance (a “Lien”) on any of its assets, except Liens granted to Lender, statutory Liens that do not secure Indebtedness (as hereinafter defined) and other Liens that have been consented to by Lender in writing.
B. Additional Indebtedness.  Borrower shall not, and, as to any entity Borrower, shall not permit any subsidiary or affiliate (if any) to, create, incur, assume or permit any Indebtedness or any guarantees or endorsements of any Indebtedness, other than (i) Indebtedness to Lender, (ii) any unsecured trade indebtedness incurred in the ordinary course of business payable within 60 days of its incurrence and not evidenced by a written unconditional promise to pay, and (iii) other Indebtedness in an aggregate amount not to exceed $_________ at any time.  For purposes of this Agreement “Indebtedness” of any Person shall mean, without duplication (i) all obligations of such Person for borrowed money, (ii) all obligations of such Person evidenced by bonds, debentures, notes or other similar instruments, (iii) all obligations of such Person in respect of the deferred purchase price of property or services (other than trade payables incurred in the ordinary course of business and due within six months of the incurrence thereof) which would appear as liabilities on a balance sheet of such Person; (iv) all obligations of such Person under any conditional sale or other title retention agreement(s) relating to property acquired by such Person, (v) all capital lease obligations of such Person in accordance with Generally Accepted Accounting Terms (GAAP), (vi) all obligations, contingent or otherwise, of such Person in respect of letters of credit, acceptances or similar extensions of credit, (vii) all guarantees of such Person of the type of Indebtedness described in clauses (i) through (vi) above, (viii) all Indebtedness of a third party secured by any Lien on property owned by such Person, whether or not such Indebtedness has been assumed by such Person, (ix) all obligations of such Person, contingent or otherwise, to purchase, redeem, retire or otherwise acquire for value any common stock of such Person, (x) the aggregate amount of uncollected accounts receivable of such Person subject at such time to a sale of receivables (or similar transaction) to the extent such transaction is effected with recourse to such Person (whether or not such transaction would be reflected on the balance sheet of such Person in accordance with GAAP), (xi) off-balance sheet liabilities of such Person in accordance with GAAP, and (xii) all Hedging Obligations. The Indebtedness of any Person shall include the Indebtedness of any partnership or joint venture in which such Person is a general partner or a joint venturer, except to the extent that the terms of such Indebtedness provide that such Person is not liable therefor. As used herein “Person” shall mean any individual, partnership, firm, corporation, association, joint venture, limited liability company, trust or other entity, or any governmental authority; “Hedging Obligations” of any Person shall mean any and all obligations of such Person, whether absolute or contingent and howsoever and whensoever created, arising, evidenced or acquired under (i) any and all Hedging Transactions, (ii) any and all cancellations, buy backs, reversals, terminations or assignments of any Hedging Transactions and (iii) any and all renewals, extensions and modifications of any Hedging Transactions and any and all substitutions for any Hedging Transactions; and “Hedging Transaction” shall mean any transaction of any person (including any agreement with respect such transaction now existing or here after entered into by such person that is an interest rate swap, cap or collar agreement, interest rate future or option contract, currency swap agreements, currency future or option contract, commodity agreement and other similar agreement or arrangement designed to protect against fluctuations in interest rates, currency values or commodity values (including any option with respect to any of these transactions) or any combination thereof, whether or not any such transaction is governed by or subject to any form of master agreement published by the International Swaps and Derivatives Association, Inc., any International Foreign Exchange Master Agreement (“Master Agreement”), and any and all transactions of any kind, and the related confirmations, that are subject to the terms and conditions of, or governed by, any form of Master Agreement, or any similar agreement, including any such obligations or liabilities thereunder.

C. Distribution/Dividend Payments.  [Note to Drafter: Delete lead-in clause if desired based on deal terms; do not delete balance of provision without credit approval: Upon the occurrence and during the continuation of an Event of Default or any event or condition that with the passage of time or the giving of notice or both could become an Event of Default], Borrower shall not, and shall not permit any subsidiary, including any guarantor, unless otherwise consented to in writing by Lender: (i) to pay or make, directly or indirectly, any cash dividends or other distributions to any shareholder, partner, member or other direct or indirect equity interest holder of Borrower except that, with respect to any taxable year during which Borrower is a pass-through entity electing to be taxed as a partnership for federal or state income tax purposes, such cash dividends or distributions in an amount not to exceed the aggregate of the maximum federal and state income tax liability of Borrower or (ii)  to repay any principal or interest on any loan or distribution made to Borrower by any direct or indirect equity interest holder or affiliate [other than regularly scheduled payments of principal (excluding prepayments) and interest owing under Indebtedness disclosed on Schedule __ attached hereto] or (iii) to make loans or advances, whether in cash or other property,  to any of its or their equity interest holders, officers, employees, or any other person or business, including to any affiliate, [in aggregate amount not to exceed $____________ at any time].  
D. [Other Negative Covenants to insert only as needed per business terms:  ] 
 1. [IF Key Man Provisions Needed] Ownership of Borrower.  [Key Man], together with any of his or her estate or lineal descendants, or any trust created for the direct and sole benefit of any such persons or while and to the extent they are serving in such capacity, any executor, administrator or personal representative of such persons, shall own no less than ________(__%) of the outstanding voting securities of Borrower as well as each of its subsidiaries and affiliates, if any.  
 2. Limitation [FRACTURE CLAUSE for law firms/medical practices] Equity Members.  So long as any portion of the Loan Amount remains available for advances, the total number of Borrower’s Equity Members (as such term is defined in Borrower’s [Operating Agreement][Partnership Agreement, as amended] shall not decline by more than a net of __% during any one-year period, excluding in the calculation of such percentage declines in the total number of Equity Members due to government service, retirement, or death. 

 3. Investments? [discuss]
III. FINANCIAL COVENANTS 
[All financial covenants shall be calculated for Borrower and its subsidiaries on a consolidated basis.]

So long as any portion of the Loan Amount remains unpaid or in the case of an open-end revolving borrowing arrangement, the Loan Amount remains available for advances, Borrower covenants and agrees as follows (unless otherwise indicated, all accounting terms used in the following financial covenants shall be construed in conformity with generally accepted accounting principles in the U.S. as in effect from time to time): 
[NOTE TO DRAFTER: INSERT OR DELETE PROVISIONS BELOW TO CONFORM TO EXPRESSION OF INTEREST/PROPOSAL/COMMITMENT TERMS]:
A. Minimum Current Ratio


Borrower shall have at the end of each [fiscal year] [fiscal 6-month period] [fiscal quarter] [calendar month] a minimum Current Ratio of ______ to 1.0.  

“Current Ratio” means the ratio of (a) total current assets, as to any entity Borrower, less amounts due from related entities (including without limitation affiliates, subsidiaries, shareholders and officers) and prepaid expenses divided by (b) current liabilities, as to any entity Borrower, plus any amounts due to related entities (including without limitation affiliates, subsidiaries, shareholders and officers).
B. Minimum Liquidity

Borrower shall have at the end of each [fiscal year] [fiscal 6-month period] [fiscal quarter] [calendar month] [preceding 12 months (on a rolling basis)] minimum Liquidity equal to $________.


“Liquidity” means the sum of unrestricted cash or cash equivalents, marketable securities that are traded on recognized stock exchanges and other assets that can be easily liquidated within 60 days.
[NOTE TO DRAFTER: For PWM transactions the definition of Liquidity is as follows:  “Liquidity” means the sum of unrestricted cash or cash equivalents, marketable securities that are traded on recognized stock exchanges and other assets that can be easily liquidated within 3 days.]
C. [Entity: Minimum Tangible Net Worth

Borrower shall have at the end of each [fiscal year] [fiscal 6-month period] [fiscal quarter] [calendar month] Tangible Net Worth equal to not less than $______.


“Tangible Net Worth” means shareholders' equity less intangible assets and all amounts due from related entities (including without limitation affiliates, subsidiaries, shareholders and officers).]
[Individual: Minimum Net Worth

Borrower shall have at the end of each [fiscal year] [fiscal 6-month period] [fiscal quarter] [calendar month] Net Worth equal to not less than $______.

“Net Worth” means all assets minus all liabilities.]

D. Minimum Debt Service Coverage Ratio


The Debt Service Coverage Ratio of Borrower shall not at the end of each [fiscal year] [fiscal 6-month period] [fiscal quarter] [calendar month] be less than ______ to 1.0. 

“Debt Service Coverage Ratio” means the ratio of EBITDA minus unfinanced capital expenditures minus dividends minus income tax expense divided by Debt Service.
[NOTE TO DRAFTER: For PWM transactions the definition of Debt Service Coverage Ratio is as follows: “Debt Service Coverage Ratio” means EBITDA minus the actual amount paid by the Person and its subsidiaries in cash during such period on account of Capital Expenditures minus dividends minus income tax expense, plus contributions divided by Debt Service.]

The following definitions apply to the determination of Debt Service Coverage Ratio:

"Capital Expenditures" shall mean for any period, without duplication, (a) the additions to property, plant and equipment and other capital expenditures of the applicable Person and its subsidiaries that are (or would be) set forth on a consolidated statement of cash flows of such Person for such period prepared in accordance with Generally Accepted Accounting Principles (GAAP) and (b) capital lease obligations in accordance with GAAP, incurred by such Person and its subsidiaries during such period.

"Debt Service" means the sum of (a) all contractually obligated principal payments on Funded Debt plus (b) Interest Expense, each determined for [such fiscal year] [such fiscal 6-month period and the prior 6-month period.] [such fiscal quarter and the preceding three fiscal quarters] [such calendar month and the prior eleven calendar months].
“EBITDA” means net income plus Interest Expense, income tax expense, depreciation expense and amortization expense determined for [such fiscal year] [such fiscal 6-month period and the prior 6-month period] [such fiscal quarter and the prior three fiscal quarters] [such calendar month and the prior eleven calendar months.] 

“Funded Debt” means (1) all obligations for money borrowed, (2) all obligations evidenced by a bond, indenture, note, letter of credit or similar instrument, (3) all obligations under capital leases and (4) all other obligations upon which interest charges are customarily paid.
“Interest Expense” means interest expense (including without limitation the interest component of any payments in respect of capital leases capitalized or expensed during such period) determined for [such fiscal year] [such fiscal 6-month period and the prior 6-month period] [such fiscal quarter and the prior three fiscal quarters] [such calendar month and the prior eleven calendar months].

“Person” shall mean any individual, partnership, firm, corporation, association, joint venture, limited liability company, trust or other entity, or any governmental authority.
[NOTE TO DRAFTER: For loans secured by investor owned real estate the following is a more typical Debt Service Coverage Ratio:  “Debt Service Coverage Ratio” means the ratio of Project NOI divided by Debt Service.  [“Debt Service” means, for the applicable period, the greatest of: (i) if a fixed rate is selected, actual debt service on the maximum principal amount of the Loan and the loan's amortization period, (ii) debt service assuming a [___]% interest rate and a [__] year amortization on the maximum principal amount of the Loan, or (iii) debt service calculated by using an interest rate based on the 10-year Treasury Yield + [____] basis points and a [___] year amortization on the maximum principal amount of the Loan.]  [“Project NOI” means, for the applicable period,  [annualized lease income from fully executed tenant leases (reviewed and accepted by Lender) with tenants in place and paying rent at the time of calculation, less the greater of (i) estimated stabilized expenses provided in the Lender accepted appraisal, (ii) Borrower’s projected expenses] [actual rents and reimbursements received, less the greater of actual expenses (excluding interest expense, depreciation, and amortization) or expenses as reflected in the Lender accepted appraisal or (iii) Borrower’s actual expenses.]

E. Maximum Funded Debt Ratio

The Funded Debt Ratio of Borrower shall not at the end of each [fiscal year] [fiscal 6-month period] [fiscal quarter] [calendar month] be more than ______ to 1.0.


The following definitions apply to the determination of the Funded Debt Ratio:
“Funded Debt Ratio” means the ratio of Funded Debt divided by EBITDA.
“Funded Debt” means (1) all obligations for money borrowed, (2) all obligations evidenced by a bond, indenture, note, letter of credit or similar instrument, (3) all obligations under capital leases and (4) all other obligations upon which interest charges are customarily paid. 
“EBITDA” means net income plus Interest Expense, income tax expense, depreciation expense and amortization expense, each determined for [such fiscal year] [such fiscal 6-month period and the prior 6-month period] [such fiscal quarter and the prior three fiscal quarters] [such calendar month and the prior eleven calendar months]. 
“Interest Expense” means interest expense (including without limitation the interest component of any payments in respect of capital leases capitalized or expensed during such period) [determined for such fiscal year] [determined for such fiscal 6-month period and the prior 6-month period] [determined for such fiscal quarter and the prior three fiscal quarters] [determined for such calendar month and the prior eleven calendar months].

F. Minimum Fixed Charge Coverage Ratio

The Fixed Charge Coverage Ratio of Borrower shall not, as of the end of each [fiscal year] [fiscal 6-month period] [fiscal quarter] [calendar month] of Borrower, be less than ____ to 1.00.

The following definitions apply to the determination of the Fixed Charge Coverage Ratio:
"Fixed Charge Coverage Ratio" shall mean, for any period of four consecutive fiscal quarters of the applicable Person, the ratio of (a) [EBITDA] [EBITDAR] for such period less the actual amount paid by such Person and its subsidiaries in cash during such period on account of Capital Expenditures to (b) Fixed Charges for such period.

“Capital Expenditures" shall mean for any period, without duplication, (a) the additions to property, plant and equipment and other capital expenditures of the applicable Person and its subsidiaries that are (or would be) set forth on a consolidated statement of cash flows of such Person for such period prepared in accordance with GAAP and (b) capital lease obligations in accordance with GAAP incurred by such Person and its subsidiaries during such period.

[“EBITDA” means net income plus Interest Expense, income tax expense, depreciation expense and amortization expense, each determined for [such fiscal year] [such fiscal 6-month period and the prior 6-month period][such fiscal quarter and the prior three fiscal quarters] [such calendar month and the prior eleven calendar months.]
[“EBITDAR” shall mean net income plus Interest Expense, income tax expense, depreciation expense, amortization expense and rental expense (excluding any payments made under capital leases).] , each determined for [such fiscal year] [such fiscal 6-month period and the prior 6-month period] [such fiscal quarter and the prior three fiscal quarters] [such calendar month and the prior eleven calendar months].

"Fixed Charges" shall mean, for the applicable Person on a consolidated basis for any period, the sum (without duplication) of the current portion of long-term Indebtedness and Capital Lease Obligations plus the current portion of any Subordinated Debt (if any payments are made thereon), plus cash interest expense, [plus rent paid to third parties].
“Interest Expense” means interest expense (including without limitation the interest component of any payments in respect of capital leases capitalized or expensed during such period) [determined for such fiscal year] [determined for such fiscal 6-month period and the prior 6-month period] [determined for such fiscal quarter and the prior three fiscal quarters] [determined for such calendar month and the prior eleven calendar months].
“Person” shall mean any individual, partnership, firm, corporation, association, joint venture, limited liability company, trust or other entity, or any governmental authority.

"Subordinated Debt" shall mean any Indebtedness of the applicable Person or any subsidiary (i) that is expressly subordinated to such Person’s obligations owing to Lender, on terms reasonably satisfactory to Lender, (ii) that matures by its terms no earlier than six months after the latest maturity date of any obligation of such Person owing to Lender, with no scheduled principal payments permitted prior to such maturity, and (iii) that is evidenced by an indenture or other similar agreement that is in a form reasonably satisfactory to Lender.

IV. CONDITION PRECEDENT TO THE MAKING OF EACH ADVANCE

A. The making of each advance under the Note is subject to the continuing accuracy of all representations and warranties contained in the Note and in any other Note or any other agreement to which any Obligor is a party pertaining to the Note, which are deemed remade as of the date of each such advance, satisfaction of all the Conditions set forth in Section I.D. above (Loan Documentation and Additional Requirements), and the further condition that no Event of Default or event which with the passing of time or the giving of notice or both would constitute an Event of Default shall exist at such time. 

V. EVENTS OF DEFAULT
“Event of Default” as used in this Agreement and the Loan Documents shall mean a default or “event of default” under such document, subject to any stated grace or cure period under such document, without duplication or aggregation of cure periods, together with the following additional Events of Default: 
A. Any guarantor terminates or cancels or seeks to terminate or cancel its guaranty.
B. Failure of Borrower to satisfy any condition set forth in, or deliver any document required by, Section 1.D. above (Loan Documentation and Additional Requirements) on or before the time period or outside date required therefor and with no period of grace.

C. [Other Events of Default: Insert as applicable]
VI. [NOTE: INSERT PROVISION IF APPLICABLE:BORROWING BASE.  The Note will be governed by a Borrowing Base (as defined below).


Borrower shall not request any advance under the Note if, after giving effect to such advance, the aggregate outstanding balance under the Note would exceed the lesser of the Loan Amount or the Borrowing Base. If at any time the aggregate advances under the Note do exceed the lesser of the Loan Amount and the Borrowing Base (the “Excess Amount”), Borrower shall repay or prepay the Excess Amount within three (3) days after demand from Lender, to be allocated as determined by Lender in its sole discretion. The Borrowing Base at any time shall be determined by reference to the most recent borrowing base certificate delivered to Lender (absent any error in such borrowing base certificate). Borrower covenants to deliver within _______ (__) days after the end of each calendar [month] [quarter] a duly completed borrowing base certificate in form and substance satisfactory to Lender as of the last day of such calendar [month] [quarter] and such other supporting documentation and additional reports with respect to the Borrowing Base as Lender shall request.


“Borrowing Base” shall mean at any time an amount equal to the sum of [___% of Eligible Accounts (as defined below).  {and} ___% of Eligible Inventory (as defined below)].  


“Eligible Accounts” shall mean, at any time, any domestic account receivable of Borrower [and its consolidated subsidiaries] which (a) is bona fide, valid and legally enforceable obligation of the account debtor in respect thereof, which is unconditionally owing by such account debtor and is not subject to sale on consignment, sale on return, or any other similar arrangement; and (b) is subject to a perfected first priority security interest in favor of Lender and is free and clear of any other liens, security interests and encumbrances; and (c) is not subject to any defense, dispute, offset, counterclaim or other claim by the account debtor; (d) is payable by an account debtor which is a solvent, going concern that is unaffiliated with Borrower; and (e) is not more than ninety (90) days old from the original date of the relevant invoice; and (f) is acceptable to Lender in its sole discretion; and (g) is not subject to any “bill and hold” or other similar arrangement; and (h) when combined with any other Eligible Account due from the same  account debtor, constitutes less than [fifty/[insert other] percent (50/___%) of total Eligible Accounts. [Note to Drafter, delete (i) if inapplicable]:   [ALT: X-aged receivables: (i) is not payable by an account debtor for which more than __percent (__%) of such account debtor’s total accounts are more than ninety (90) days old from the original invoice date of the relevant invoice, in which instance, all of such account debtor’s accounts shall be excluded.

“Eligible Inventory” shall mean, at any time, all goods ready for sale in the ordinary course of business then owned by (and in possession or control of) Borrower [and its consolidated subsidiaries] and held for sale or disposition in the ordinary course of Borrower’s business that meet the following requirements: (a) such property is subject to a perfected first priority security interest in favor of Lender and is free and clear of any other liens, security interests or encumbrances; (b) such property is valued at the lower of cost or market; (c) such property has not been shipped or delivered to any third party; (d) such property is not represented by any bill of sale, invoice or similar document; (e) no claim exists disputing Borrower’s title to or right to possession of such property; (f) such property is in good condition and complies with any applicable laws, rules, regulations and standards imposed or issued by any Federal, state or local governmental or quasi-governmental authority or agency with respect to its storage, production, manufacture, use or sale; (g) such property is not on consignment and (h) such property has not been determined to be unmarketable or obsolete by Lender in its sole discretion.]
VII. MISCELLANEOUS.

A. The terms and conditions of the Loan Documents constitute the entire agreement between Borrower and Lender.
B. To the extent permitted by applicable law, Borrower waives and shall not assert any claim against Lender for special, indirect, consequential or punitive damages (as opposed to actual or direct damages) arising out of, in connection with or as a result of the Loan Documents, the transactions contemplated therein, the loan evidenced by the Note, or the use of proceeds thereof.
C. This Agreement and all legal proceedings arising therefrom shall be governed by the laws (without giving effect to the conflict of law principles thereof) of the State of Georgia.  Borrower hereby irrevocably and unconditionally submits, for itself and its property, to the exclusive jurisdiction of the United States District Court for the Northern District of Georgia and irrevocably and unconditionally waives any objection which it may now or hereafter have to the laying of venue therein.
D. This Agreement may be executed in any number of separate counterparts, each of which signed counterparts shall be deemed to be an original, and all of which counterparts, taken together, shall constitute one and the same instrument.  Upon approval by Lender in its discretion, signatures to this Agreement (or to any document signed in connection with this Agreement) transmitted in a commonly accepted electronic format that reproduces an image of the actual executed signature page shall be deemed a binding original and shall have the same legal effect, validity, and enforceability as a manually executed counterpart of the document to the extent and as provided for in the Federal Electronic Signatures in Global and National Commerce Act and the applicable state law based on the Uniform Electronic Transactions Act.  In no event shall Lender be obligated hereunder unless and until this Agreement has been delivered to and accepted by Lender.  [Lender may also require that any such documents and signatures delivered electronically be confirmed by a manually signed original thereof; provided that the failure to request or deliver the same shall not limit the effectiveness of any electronically delivered document or signature.]
E. Time is of the essence in the performance of this Agreement and all other Loan Documents executed in connection herewith.
IN WITNESS WHEREOF, Borrower and Lender have caused this Agreement to be executed under seal as of the date first above written.

Individual Borrower(s):
Non-Individual Borrower(s):


 (Seal)
 ______________________________________________  
Borrower Signature

Borrower 



By: ___________________________________________  
Name




 (Seal)
______________________________________________  
Borrower Signature

Name and title

Name

_____________________________________________  


Borrower 


 (Seal)
By: ___________________________________________  
Borrower Signature




______________________________________________  

 
Name and title


Name











(Seal)
Lender

[________________]
By: ___________________________________________  

______________________________________________  

Name and title
EXHIBIT "A"
Form of Compliance Certificate

[Truist Bank]
[Address of Bank]

Attn:________________

In accordance with the requirements of that certain Agreement Relating to Commercial Note ("Agreement") dated ______ ___, _____, between ____________________ ("Borrower"), and [Truist Bank] ("Lender"), the undersigned [IF BORROWER IS AN ENTITY: officer(s) of Borrower], based upon review by the undersigned of the Financial Statements of Borrower for, as to any entity Borrower, the fiscal year, and as to any individual Borrower, the calendar year ending _____________, ______ [attached hereto/delivered to Lender _____, ____], [DO/DOES] HEREBY CERTIFY THAT:
(1)
Borrower and any guarantor required thereunder are in compliance with the financial covenants set forth in the Agreement and attached hereto are detailed calculations demonstrating compliance with the same.  (Capitalized terms used herein but not otherwise defined herein shall have the meanings set forth in the Agreement.)

(2)
To the best knowledge of the undersigned, there exists no Event of Default or any circumstances which, with notice or the passage of time or both, would constitute an Event of Default, except as follows: ___________________________ (if none, so state; if any specify the details thereof and the action which Borrower has taken or proposes to take with respect thereto).

(3)
No Material Adverse Change has occurred since the date of the Agreement and that all representations and warranties set forth within the Agreement are true as of the date hereof.

Unless specifically defined herein, all capitalized terms used in this Compliance Certificate shall have the meanings set forth in the Agreement.  
Executed this ___ day of ______________, 20__.

Individual Borrower(s):
Non-Individual Borrower(s):


 (Seal)
 ______________________________________________  
Borrower Signature

Borrower 



By: ___________________________________________  

Name




 (Seal)
______________________________________________  
Borrower Signature

Name and title

Name

_____________________________________________  


Borrower 


 (Seal)
By: ___________________________________________  

Borrower Signature




______________________________________________  

 
Name and title


Name











(Seal)
EXHIBIT "[If no Compliance Certificate: A][B]"
POST-CLOSING CONDITIONS
	ITEM

_________________________

_________________________

_________________________

_________________________


	DUE DATE FROM DATE OF THIS AGREEMENT
_________________________

_________________________

_________________________

_________________________
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