	
	Environmental Indemnification Agreement



This Environmental Indemnification Agreement (hereinafter this "Agreement") executed for the benefit of Truist Bank, its present and future affiliates and their successors and assigns, (“Bank”) as of      ,      ,the persons or entities executing this Agreement in the space below as Owner, (hereinafter "Owner") and the persons or entities executing this Agreement in the spaces below as Borrower or as Guarantor, (hereinafter individually referred to as an "Obligor" and collectively referred to as "Obligors").
Whereas, Owner has executed and delivered to Bank that certain deed to secure debt, mortgage or deed of trust (hereinafter the "Security Instrument") conveying security title to the real property described on Schedule A attached hereto and incorporated herein by this reference (the "Property") in order to secure repayment of certain obligations or liabilities owing to Bank as more particularly described in said Security Instrument (hereinafter the "Secured Obligations"); 

Whereas, each Obligor is obligated to Bank upon all or a part of the Secured Obligations, whether as maker, co-maker, endorser, guarantor or otherwise; and

Whereas, Bank is unwilling to make the Secured Obligations available or to continue to make the Secured Obligations available, unless Owner makes certain representations, warranties and covenants with respect to environmental matters relative to the Property and unless Owner and each Obligor agrees to indemnify Bank against environmental risks relative to the Property.

Now, Therefore, for valuable consideration the receipt and sufficiency of which is hereby acknowledged by Owner and each Obligor, and in order to induce Bank to make the Secured Obligations available, or to continue to make the Secured Obligations available, Owner and each Obligor, intending to be legally bound, hereby agree as follows:

Section I. Definitions

Section 1.01. Hazardous Material.  As used herein the term "Hazardous Material" shall mean any substance whether solid, liquid or gaseous in nature:

a. 
the presence of which requires investigation or remediation under any federal, state or local statute, regulation, ordinance, order, action, policy or common law; or

b.
which is or becomes defined as a "hazardous waste," "hazardous substance," "pollutant," "contaminant" or similar term under any federal, state or local statute, regulation, rule or ordinance or amendments thereto including, without limitation, the Comprehensive Environmental Response, Compensation and Liability Act (42 U.S.C. 9601 et seq.) and the Resource Conservation Act (42 U.S.C. 6901 et seq.); or

c.
which is toxic, explosive, corrosive, flammable, infectious, radioactive, carcinogenic, mutagenic, or otherwise hazardous and is or becomes regulated by any governmental authority, agency, department, commission, board agency or instrumentality of the United States, the state in which the Property is situated or any political subdivision thereof; or

d.
the presence of which on the Property causes or threatens to cause a nuisance upon the Property or to adjacent properties or poses or threatens to pose a hazard to the health or safety of persons on or about the Property, including but not limited to, radon gas; or

e.
the presence of which on adjacent properties could constitute a trespass by Owner; or

f.
which contains gasoline, diesel fuel or other petroleum hydrocarbons; or

g.
which contains polychlorinated biphenyls (PCBs), asbestos or urea formaldehyde foam insulation.

Section 1.02. Environmental Requirements.  As used herein the term "Environmental Requirements" shall mean all applicable present and future statutes, regulations, rules, ordinances, codes, principles of common law, licenses, permits, orders, approvals, plans, authorizations, concessions and franchises of all governmental agencies, departments, commissions, boards, bureaus, or instrumentalities of the United States, all the states and all political subdivisions thereof and all applicable judicial, administrative, and regulatory decrees, judgments, and orders relating to the protection of human health or the environment, including, without limitation:

a.
All requirements pertaining to reporting, licensing, permits, investigation, and remediation of emissions, discharges, releases, or threatened releases of Hazardous Materials into the atmosphere, surface water, groundwater, or land, or relating to the manufacture, processing, distribution, use, treatment, storage, disposal, recycling, transport, management, or handling of Hazardous Materials; and

b.
All requirements pertaining to the protection of the health and safety of employees or the public.

Section 1.03.  Environmental Damages.  As used herein the term "Environmental Damages" shall mean all claims, judgments, damages, losses, penalties, fines, liabilities (including strict liability), encumbrances, liens, costs and expenses of investigation and defense of any claim, and of any settlement thereof, of whatever kind or nature, contingent or otherwise, matured or unmatured, foreseeable or unforeseeable, including without limitation attorneys' and consultants' fees, any of which are incurred at any time as a result of the existence of any Hazardous Material upon, or beneath the Property or migrating or threatening to migrate to or from the Property, or the existence of a violation of any Environmental Requirements pertaining to the Property, regardless of whether the existence of such Hazardous Material or the violation of such Environmental Requirements arose prior to the present ownership or operation of the Property, and including without limitation:

a.
Damages for injury or disease to persons or animals, or injury to property or natural resources occurring upon or off of the Property, including, without limitation, the cost of demolition and rebuilding of any improvements on any real property, all interest and penalties; and

b.
Fees incurred for the services of attorneys, consultants, contractors, experts, laboratories and all other costs incurred in connection with the investigation or remediation of Hazardous Materials or incurred in connection with the violation of Environmental Requirements including, but not limited to, the preparation of any feasibility studies or reports or the performance of any cleanup, remediation, removal, response, abatement, containment, closure, restoration or monitoring work required by any federal, state or local governmental agency or political subdivision, or reasonably necessary to make full economic use of the Property or any other property in a manner consistent with its current use or otherwise expended in connection with such conditions, and including without limitation any attorneys' fees, costs and expenses incurred in enforcing this Agreement or collecting any sums due hereunder; and

c.
Liability to any third person or governmental agency to indemnify such person or agency for costs expended in connection with the items referenced in Subsection 1.03(a) and (b) herein; and

d.
Diminution in the value of the Property, and damages for the restriction in the use of or adverse impact on the marketing of rentable or usable space with respect to the Property.

Section 1.04. Singular and Plural.  Terms defined in the singular shall have the same meaning in the plural and vice versa.

Section II.  Obligation to Indemnify, Defend and Hold Harmless

Section 2.01.  Indemnification.  Owner and each Obligor (hereinafter collectively referred to as "Indemnitors" and individually as an "Indemnitor") hereby agree, jointly and severally, unconditionally, absolutely and irrevocably, to indemnify, defend and hold harmless Bank, its affiliates, successors, assigns and the officers, directors, employees, licensees, and agents of Bank, its affiliates, successors and assigns, against and in respect of any loss, liability, cost, injury, expense or damage of any and every kind whatsoever (including, without limitation, court costs and attorneys' fees and expenses) which at any time or from time to time may be suffered or incurred in connection with:

a.
any Environmental Damages arising directly or indirectly or in connection with, with respect to, or as a direct or indirect result of the presence on or under the Property, or the escape, seepage, leakage, spillage, discharge, emission or release from, the Property into or upon any land, the atmosphere, or any watercourse, body of water, groundwater, or wetland, of any Hazardous Material; and

b.
any failure of the Property to comply with the Environmental Requirements, and any litigation, proceeding or governmental investigation relating to such compliance or non-compliance; and

c.
any injury or disease to persons or animals concerning or relating to the presence of any Hazardous Material on the Property or the escape, seepage, leakage, spillage, discharge, emission, or release of any Hazardous Material from the Property; and

d.
the off-site disposal or release of any Hazardous Material that originated at or was at any time used or otherwise located on the Property; and
e.
(i) the breach of any warranty or the inaccuracy of any representation of Owner contained in the Security Instrument or this Agreement: or (ii) the failure by Owner to comply with any covenant or agreement contained in this Agreement; and
f.
remediation obligations as set forth in Section 3.01.

Section 2.02. Survival.

a.
The provisions of and undertakings and indemnifications set forth in this Agreement shall survive the satisfaction and release of the Security Instrument and shall forever continue to be the personal liability, obligation and indemnification of the Indemnitors.

b.
The indemnifications and undertakings set forth in this Agreement shall be continuing, irrevocable and binding on the Indemnitors and their respective successors and assigns and shall inure to the benefit of Bank and Bank's successors and assigns.  Indemnitor's obligations hereunder may not be assigned.

c.
The indemnifications and undertakings of the Indemnitors set forth in this Agreement shall continue in effect and, to the extent permitted by law, shall survive the transfer of the Property pursuant to foreclosure proceedings (whether judicial or nonjudicial), by deed in lieu of foreclosure or otherwise.

Section 2.03.  Indemnification Procedures.

a.
Bank shall give written notice to all Indemnitors if Bank receives actual notice of any claim against Bank which might give rise to a claim by Bank against Indemnitors under this Section which written notice shall state the nature and basis of the claim and the amount thereof.

b.
Upon the notification by Bank to the Indemnitors in accordance with Subsection 2.03(a) of the existence of a claim giving rise to the Indemnitors' obligation to indemnify Bank, Indemnitors at the request of Bank shall promptly defend Bank against any such claim with counsel reasonably satisfactory to Bank; provided, however, that Bank shall have the right to have legal counsel of its own selection participate at Indemnitor's expense in the defense of such claim.  Counsel defending or representing Bank in the defense of any such claim may settle or compromise any such claim only with the consent of Bank, which consent shall not be unreasonably withheld.  No action taken by counsel who is approved or selected by Bank in defending against any such claim shall vitiate or in any way impair the obligations and duties of Indemnitors hereunder to indemnify Bank.

c.
The Indemnitors shall promptly make any payment required to be made under this Agreement in immediately available funds.

Section 2.04.  Conflict with Loan Documents.  The provisions of this Agreement shall govern or control over any inconsistent or conflicting provisions of the Security Instrument or any document evidencing or executed in connection with the Secured Obligations, including without limitation, any exculpatory or non-recourse provisions contained in the foregoing documents.

Section 2.05. Knowledge of Bank.  The obligations of the Indemnitors pursuant to this Agreement shall not be affected by any investigation of the Property by or on behalf of Bank, or by any information which Bank, its agents, experts, consultants, licensees, employees, officers, contractors or sub-contractors, may have or obtain relative to any Hazardous Materials, Environmental Requirements, or Environmental Damages with respect to the Property.

Section III.  Obligation of Indemnitors to Remedy

Section 3.01. Remediation.  Notwithstanding the obligations of Indemnitors to indemnify Bank pursuant to this Agreement, Indemnitors shall, upon written request of Bank and at Indemnitors' sole cost and expense, promptly take all actions to remediate the Property as required by any federal, state or local governmental agency or political subdivision or which are necessary to mitigate Environmental Damages or to allow full economic use of the Property, which remediation is necessitated from the presence upon, about or beneath the Property, of a "Hazardous Material" or a violation of "Environmental Requirements."  Such actions shall include, but not be limited to, the investigation of the environmental condition of the Property, the preparation of any feasibility studies, reports or remedial plans, and the performance of any cleanup, remediation, containment, operation, maintenance, monitoring or restoration work, whether on or off of the Property. Indemnitors shall take all actions necessary to restore the Property to the condition existing prior to the introduction of any Hazardous Material upon, about or beneath the Property, notwithstanding any lesser standard of remediation allowable under applicable law or governmental policies.  All such work shall be performed by one or more contractors selected by Owner and approved in advance and in writing by Bank.  Bank shall have the right in its sole and absolute discretion, but not the duty, to initiate remediation of Environmental Damages on behalf of the Indemnitors, and at the Indemnitors’ sole cost and expense, if the Indemnitors do not take prompt and appropriate actions after receiving written notice from Bank.
Section IV. Obligation of Indemnitor to Notify Bank
Section 4.01. Notification.  If any Indemnitor shall become aware of or receive notice or other communication concerning any actual, alleged, suspected or threatened material violation of any Environmental Requirements, or liability of Owner for any Environmental Damages in connection with the Property or past or present activities of any person thereon, or that any representation set forth in this Agreement is not or is no longer accurate, including but not limited to notice or other communication concerning any actual or threatened investigation, inquiry, lawsuit, claim, citation, directive, summons, proceeding, complaint, notice, order, writ, or injunction, relating to same, then Indemnitor shall deliver to Bank within ten (10) days of the receipt of such notice or communication by Indemnitor, a written description of said violation, liability, correcting information, or actual or threatened event or condition, together with copies of any documents evidencing same.  Receipt of such notice shall not be deemed to create any obligation on the part of Bank to defend or otherwise respond to any such notification.

Section V. Bank's Right to Inspect

Section 5.01. Right to Inspect.  Bank shall have the right in its sole and absolute discretion, but not the duty, to enter and conduct an inspection of the Property, including invasive tests, at any reasonable time to determine whether Owner is complying with the terms of the Security Instrument or this Agreement, including but not limited to the compliance of the Property and the activities thereon with the Environmental Requirements and the existence of Environmental Damages as a result of the condition of the Property or surrounding properties and activities thereon.  Bank shall have the right, but not the duty, to retain at the sole expense of Owner any independent professional consultant to enter the Property to conduct such an inspection and to review any report prepared by or for Owner concerning such compliance.  Owner hereby grants to Bank, and the agents, employees, consultants and contractors of Bank the right to enter the Property and to perform such tests on the Property as are reasonably necessary, in the opinion of Bank, to conduct such reviews and investigations.

Section VI.  Miscellaneous 

Section 6.01. Waiver.  No consent or waiver, express or implied, by any party hereto of any breach or default by any other party hereto in the performance by such other party of its obligations hereunder shall be deemed or construed to be a consent or waiver to any other breach or default in the performance by such other party hereunder.  Failure on the part of any party to complain of any act or failure to act of another party or to declare that other party in default hereunder, irrespective of how long such failure continues, shall not constitute a waiver of such party of its rights hereunder.  Owner's and Obligors' obligations hereunder shall in no way, manner or respect be impaired, affected, reduced or released by reason of Bank's failure or delay to do or take any of the acts, actions or things described herein or in any Security Instrument or other document evidencing the Secured Obligations or executed in connection therewith or in contemplation thereof.

Section 6.02. Delivery of Notice.  Any notice required to be given hereunder shall be in writing and addressed to Bank, and to each party hereto at the respective addresses contained in this Agreement, and shall either be delivered by hand, by United States certified or registered mail, return receipt requested, or by overnight express delivery.  Notice shall be deemed received on the date of receipt if delivered by hand; on the day after delivery to an overnight express delivery service, charges prepaid, if services is by overnight express delivery; and on the third (3rd) day following posting if delivery is by United States mail.  The parties hereto may from time to time change their respective addresses for receiving notices hereunder by giving written notice of such change of address to the other parties pursuant to this paragraph. 

Section 6.03.  Governing Law.  This Agreement and the rights and obligations of the parties hereunder shall in all respects be governed by, and construed and enforced in accordance with the laws of the jurisdiction in which the Property is located.
Section 6.04.  Separate Covenant.  Owner and Obligors acknowledge and agree that their covenants and obligations hereunder are separate and distinct from any obligations under the Security Instrument and other documents evidencing the Secured Obligations or executed in connection therewith or in contemplation thereof.

Section 6.05.  Obligations and Damages Hereunder Secured by Security Instrument.  Owner agrees that (A) all obligations of Owner and any of the Obligors to Bank pursuant to this Agreement whether now existing or hereafter arising, and (B) all damages, including court costs and attorneys' fees, suffered or incurred by Bank as a result of or in any manner arising from the failure of Owner or any of the Obligors to comply with any of the terms and conditions of this Agreement, shall be fully secured by the Property in accordance with the provisions of the Security Instrument.

Section 6.06. Absence of Obligors.  This Agreement will in all instances be executed by the Owner but may or may not be executed by one or more Obligors.  The failure of this Agreement to be executed by any Obligor whatsoever shall not affect the obligations of Owner hereunder. Similarly, the failure of this Agreement to be executed by any person or entity who may be primarily or secondarily obligated upon the Secured Obligations shall not affect the obligations of the Owner or any Obligor hereunder.

Section 6.07 Severability.  In the event any one or more provisions contained in this Agreement shall, for any reason, be held invalid, illegal or unenforceable in any respect, such invalidity, illegality or unenforceability shall not affect any other provision hereof and this Agreement shall be construed as if such invalid, illegal or unenforceable provision had not been contained herein.

Section 6.08. Entire Agreement.  This Agreement contains the entire understanding among the parties and supersedes any prior written or oral agreement between them respecting the subject matter of this Agreement.  There are no representations, agreements, arrangements, or understandings, oral or written, between the parties hereto relating to the subject matter of this Agreement which are not fully expressed herein.

Section 6.09. Construction.  The articles, section headings, captions, or abbreviations are used herein for convenience only and shall not be utilized for interpretation of this Agreement.
(Remainder of Page Intentionally Left Blank

In Witness Whereof, the parties hereto have executed this Agreement as a sealed instrument, or have caused this Agreement to be executed as a sealed instrument by their duly authorized officer(s) or representative(s), on the day and year first written above.

Owner(s):






Obligor(s):









(Borrowers and Guarantors)
(Individual)
(Individual)
     

     


Name, printed or typed
Name, printed or typed

     

     


Name, printed or typed
Name, printed or typed

     

     


Name, printed or typed
Name, printed or typed

     

     


Name, printed or typed
Name, printed or typed

     

     


Name, printed or typed
Name, printed or typed



     



Name, printed or typed




     



Name, printed or typed



     



Name, printed or typed



     



Name, printed or typed



     



Name, printed or typed
Owner(s):






Obligor(s):









(Borrowers and Guarantors)

(Non-individual)
(Non-individual)
     

     


By:

By: 


     

     


Name and title, printed or typed
Name and title, printed or typed

     

     


By:

By:


     

     


Name and title, printed or typed
Name and title, printed or typed
     

     


By:

By: 


     

     


Name and title, printed or typed
Name and title, printed or typed

     

     


By:

By:


     

     


Name and title, printed or typed
Name and title, printed or typed

Owner Address:







     


     


     


Obligor Address:

     


     


     

Bank Address:

     


     


     


Schedule A

(Legal Description)

Schedule A to attached Environmental Indemnification Agreement, dated      
,      

by       
 as Owner
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