




        

     


      Agreement to Commercial Note
(Multiple Notes)
This Agreement dated      ,       between       (“Borrower”) and Truist Bank (“Bank”) constitutes the “Agreement” referenced under “Additional Terms and Conditions” in the Commercial Note dated      ,       in the Loan Amount equal to $      and Commercial Note dated      ,       in the Loan Amount equal to $     .,  [continue note descriptions as necessary ] (the “Notes”) (This Agreement amends and replaces any prior dated  “Agreement” so referenced in the Notes.) The terms and conditions of this Agreement and the terms and conditions of the Notes constitute the entire agreement between Borrower and Bank.  All defined terms used herein that are not defined herein shall have the meanings ascribed to such terms in the above referenced Notes.

Borrower and Bank hereby agree to the following terms and conditions:
I. AFFIRMATIVE COVENANTS
A. Financial Information. Borrower shall deliver the following financial information to Bank as indicated below:


Borrower’s Annual [consolidated] [consolidating] [Other:      ] Financial Statement that has been [audited by a certified public accountant acceptable to Bank] [reviewed by a certified public accountant acceptable to Bank] [compiled by a certified public accountant acceptable to Bank] [internally prepared and certified by an authorized officer of Borrower]. Such Financial Statement shall be prepared on a [GAAP (generally accepted accounting principles)] [cash] [tax] [fund accounting] [Other:      ] basis and shall be delivered to Bank within       (   ) days after Borrower’s fiscal year-end, commencing with the fiscal year ending      ,      .  “Financial Statement” shall include at a minimum, a balance sheet, income statement, statement of retained earnings, statement of cash flows, footnotes, appropriate supporting schedules and other information requested by Bank.


Borrower's unaudited [monthly] [quarterly] [semi-annual] Financial Statement, certified by an authorized officer of Borrower as to its accuracy, shall be delivered to Bank within       (   ) days after the close of each [month] [fiscal quarter] [six-month period].


Borrower’s accounts receivable aging report, in form and substance acceptable to Bank, shall be delivered to Bank within       (   ) days after the close of each      , commencing with the       ending      ,      .


Borrower’s accounts payable aging report, in form and substance acceptable to Bank, shall be delivered to Bank within       (   ) days after the close of each      , commencing with the       ending      ,      .


Borrower’s Federal income tax returns (including all schedules) shall be delivered to Bank on an annual basis within [      (   ) days from the end of each calendar year] [thirty (30) days from filing with the Internal Revenue Service], commencing with the       Federal income tax returns. 


Annual [consolidated] [consolidating] [Other:      ] Financial Statement of each guarantor (if any) that is a corporation, limited liability company, partnership or other type of business organization that has been [audited by a certified public accountant acceptable to Bank] [reviewed by a certified public accountant acceptable to Bank] [compiled by a certified public accountant acceptable to Bank] [internally prepared and certified by an authorized officer of such guarantor]. Such Financial Statement shall be prepared on a [GAAP (generally accepted accounting principles)] [cash] [tax] [fund accounting] [Other:      ] basis and shall be delivered to Bank within       (   ) days after such guarantor’s fiscal year-end, commencing with the fiscal year ending      ,      .  “Financial Statement” shall include, at a minimum, a balance sheet, income statement, statement of retained earnings, statement of cash flows, footnotes, appropriate supporting schedules and other information requested by Bank.


Unaudited [monthly] [quarterly] [semi-annual] Financial Statement of each guarantor that is a corporation, limited liability company, partnership or other type of business organization, certified by an authorized officer, member or partner (as appropriate) of such guarantor as to its accuracy, shall be delivered to Bank within       (   ) days after the close of each [month] [fiscal quarter] [six-month period].


Federal income tax returns (including all schedules) of each guarantor that is a corporation or other type of business organization shall be delivered to Bank on an annual basis within [      (   ) days from the end of each calendar year] [thirty (30) days from filing with the Internal Revenue Service], commencing with the       Federal income tax returns.


A personal financial statement, on Bank's form, shall be delivered to Bank annually, within       (   ) days from the end of each fiscal year of Borrower, and, in any event no later than twelve (12) months from the last submission of a personal financial statement from each individual guarantor. 


A current tax return, with all schedules, of each individual guarantor or other type of surety shall be delivered to Bank annually within [      (   ) days from the end of each calendar year] [thirty (30) days from filing with the Internal Revenue Service], commencing with the       Federal income tax returns.

Borrower shall deliver within five (5) days of such request, any additional financial information with respect to Borrower or any guarantor as Bank may reasonably request.

B. Compliance Certificate. Concurrently with the delivery of the financial information required hereunder, Borrower shall deliver to Bank a certificate of a duly authorized officer of Borrower in a form satisfactory to Bank (i) certifying as to whether there exists an event of default or any circumstances which, with notice or the passage of time or both, would constitute an event of default and if there exists an event of default or any such circumstance, specifying the details thereof and the action which Borrower has taken or proposes to take with respect thereto and (ii) setting forth in reasonable detail calculations demonstrating compliance with the financial covenants included in this Agreement.

C. Notification. Borrower shall immediately notify Bank of (i) the occurrence of any event of default (or any circumstances which, with notice or the passage of time or both, would constitute an event of default) under the Notes, (ii) the commencement of any action, suit, or proceeding or any other matter that could reasonably be expected to have a material adverse effect on the financial condition, operations, assets or prospects of Borrower, (iii) any event or development that could reasonably be expected to have a material adverse effect on the assets, operations or financial condition of Borrower [and (iv) any change in the senior management of Borrower.]
D. Deposit Accounts. Borrower shall maintain its primary operating account with Bank.

E. Loan Documentation and Additional Requirements.  All required documentation as set forth in a commitment letter dated      ,       issued by Bank, including but not limited to [inset listing of related loan documents such as security agreement, final title policy, borrowing resolutions, etc.], shall be delivered to Bank in form and substance satisfactory to Bank. 

F. [Other Affirmative Covenants:]

II. NEGATIVE COVENANTS

A. Liens.  Borrower shall not, and shall not permit any Subsidiary (if any) to, create, incur, assume or permit any lien, security interest or other type of encumbrance (a “Lien”) on any of its assets, except Liens granted to Bank, statutory Liens that do not secure indebtedness and other Liens that have been consented to by Bank in writing.

B. Additional Indebtedness.  Borrower shall not, and shall not permit any Subsidiary (if any) to, create, incur, assume or permit any indebtedness for money borrowed, reimbursement obligations under letters of credit, capital lease obligations or hedging obligations (collectively, “Indebtedness”) or any guarantees or endorsements of any Indebtedness, other than Indebtedness to Bank [and other Indebtedness in an aggregate amount not to exceed $     ].

C. Dividend Payments. Upon the occurrence and during the continuation of an Event of Default or any event or condition that with the passage of time or the giving of notice or both could become an Event of Default, Borrower will not declare or make, or agree to pay or make, directly or indirectly, any cash dividend on any class of its stock.

D. [Other Negative Covenants:]

III. FINANCIAL COVENANTS

[All financial covenants shall be calculated for the Borrower and its subsidiaries on a consolidated basis.] 


So long as any portion of the Loan Amount under the Notes remains unpaid and in the case of an open-end revolving borrowing arrangement, the Loan Amount remains available for advances, Borrower covenants and agrees as follows (unless otherwise indicated, all accounting terms used in the following financial covenants shall be construed in conformity with generally accepted accounting principles in the U.S. as in effect from time to time): 

A. Net Working Capital


The Borrower shall have at the end of each [fiscal year] [fiscal 6-month period] [fiscal quarter] [calendar month] a minimum Net Working Capital equal to $     .

“Net Working Capital” means (a) total current assets less amounts due from related entities (including without limitation affiliates, subsidiaries, shareholders and officers) and prepaid expenses minus (b) total current liabilities plus any amounts due to related entities (including without limitation affiliates, subsidiaries, shareholders and officers).
B. Current Ratio


The Borrower shall have at the end of each [fiscal year] [fiscal 6-month period] [fiscal quarter] [calendar month] a minimum Current Ratio of       to 1.0.


“Current Ratio” means the ratio of (a) total current assets less amounts due from related entities (including without limitation affiliates, subsidiaries, shareholders and officers) and prepaid expenses divided by (b) current liabilities plus any amounts due to related entities (including without limitation affiliates, subsidiaries, shareholders and officers).
C. Liquidity


Borrower shall have at the end of each [fiscal year] [fiscal 6-month period] [fiscal quarter] [calendar month] [preceding 12 months (on a rolling basis)] minimum Liquidity equal to $     .


“Liquidity” means the sum of unrestricted cash or cash equivalents, marketable securities that are traded on recognized stock exchanges and other assets that can be easily liquidated within 60 days.

D. Tangible Net Worth

The Borrower shall have at the end of each [fiscal year] [fiscal 6-month period] [fiscal quarter] [calendar month] Tangible Net Worth equal to not less than $     .


“Tangible Net Worth” means shareholders' equity less intangible assets and all amounts due from related entities (including without limitation affiliates, subsidiaries, shareholders and officers).

E. Debt/Tangible Net Worth Ratio

The Debt to Tangible Net Worth Ratio of the Borrower shall not at the end of each [fiscal year] [fiscal 6-month period] [fiscal quarter] [calendar month] be greater than       to 1.0.   


“Debt to Tangible Net Worth Ratio” means the ratio of (a) Total Liabilities divided by (b) Tangible Net Worth.


“Tangible Net Worth” means shareholders' equity less intangible assets and all amounts due from related entities (including without limitation affiliates, subsidiaries, shareholders and officers). 
F. Interest Coverage Ratio

The Interest Coverage Ratio of the Borrower shall not at the end of each [fiscal year] [fiscal 6-month period] [fiscal quarter] [calendar month] be less than       to 1.0.


“Interest Coverage Ratio” means the ratio of [EBIDA] [EBITDA] [EBIT] divided by Interest Expense.

The following definitions apply to the determination of Interest Coverage Ratio:


“EBIDA” means net income plus Interest Expense, depreciation expense and amortization expense, each [determined for such fiscal year] [determined for such fiscal 6-month period and the prior 6-month period] [determined for such fiscal quarter and the prior three fiscal quarters] [determined for such calendar month and the prior eleven calendar months].

“EBITDA” means net income plus Interest Expense, income tax expense, depreciation expense and amortization expense, each [determined for such fiscal year] [determined for such fiscal 6-month period and the prior 6-month period] [determined for such fiscal quarter and the prior three fiscal quarters] [determined for such calendar month and the prior eleven calendar months].

“EBIT” means net income plus Interest Expense and income tax expense [determined for such fiscal year] [determined for such fiscal 6-month period and the prior 6-month period] [determined for such fiscal quarter and the prior three fiscal quarters] [determined for such calendar month and the prior eleven calendar months].  

“Interest Expense” means interest expense (including without limitation the interest component of any payments in respect of capital leases capitalized or expensed during such period) [determined for such fiscal year] [determined for such fiscal 6-month period and the prior 6-month period] [determined for such fiscal quarter and the prior three fiscal quarters] [determined for such calendar month and the prior eleven calendar months].
G. Debt Service Coverage Ratio


The Debt Service Coverage Ratio of the Borrower shall not at the end of each [fiscal year] [fiscal 6-month period] [fiscal quarter] [calendar month] be less than       to 1.0. 

“Debt Service Coverage Ratio” means the ratio of [EBIDA] [EBITDA] divided by Debt Service] OR [EBITDAR divided by Debt Service plus rental expense]

The following definitions apply to the determination of Debt Service Coverage Ratio:


“EBIDA” means net income plus Interest Expense, depreciation expense and amortization expense each determined for [such fiscal year] [such fiscal 6-month period and the prior 6-month period] [such fiscal quarter and the prior three fiscal quarters] [such calendar month and the prior eleven calendar months]. 


“EBITDA” means net income plus Interest Expense income tax expense, depreciation expense and amortization expense determined for [such fiscal year] [ such fiscal 6-month period and the prior 6-month period] [such fiscal quarter and the prior three fiscal quarters] [such calendar month and the prior eleven calendar months.] 


“EBITDAR” means net income plus Interest Expense income tax expense, depreciation expense, amortization expense and rental expense (excluding any payments made under capital leases) each determined for [such fiscal year] [such fiscal 6-month period and the prior 6-month period] [such fiscal quarter and the prior three fiscal quarters] [such calendar month and the prior eleven calendar months.] 


"Debt Service" means the sum of (a) all principal payments paid by Borrower on Funded Debt plus (b) Interest Expense, each determined for [such fiscal year] [such fiscal 6-month period and the prior 6-month period] [such fiscal quarter and the preceding three fiscal quarters] [such calendar month and the prior eleven calendar months]. 


“Funded Debt” means (1) all obligations for money borrowed, (2) all obligations evidenced by a bond, indenture, note, letter of credit or similar instrument, (3) all obligations under capital leases and (4) all other obligations upon which interest charges are customarily paid.

“Interest Expense” means interest expense (including without limitation the interest component of any payments in respect of capital leases capitalized or expensed during such period) determined for [such fiscal year] [such fiscal 6-month period and the prior 6-month period] [such fiscal quarter and the prior three fiscal quarters] [such calendar month and the prior eleven calendar months].

H. Funded Debt Ratio

The Funded Debt Ratio of the Borrower shall not at the end of each [fiscal year] [fiscal 6-month period] [fiscal quarter] [calendar month] be more than       to 1.0.


The following definitions apply to the determination of the Funded Debt Ratio:

“Funded Debt Ratio” means the ratio of Funded Debt divided by [EBIDA] [EBITDA] [EBITDAR].

“Funded Debt” means (1) all obligations for money borrowed, (2) all obligations evidenced by a bond, indenture, note, letter of credit or similar instrument, (3) all obligations under capital leases and (4) all other obligations upon which interest charges are customarily paid. 

“EBIDA” means net income plus Interest Expense, depreciation expense and amortization expense each determined for [such fiscal year] [such fiscal 6-month period and the prior 6-month period] [such fiscal quarter and the prior three fiscal quarters] [such calendar month and the prior eleven calendar months]. 


“EBITDA” means net income plus Interest Expense, income tax expense, depreciation expense and amortization expense, each determined for [such fiscal year] [such fiscal 6-month period and the prior 6-month period] [such fiscal quarter and the prior three fiscal quarters] [such calendar month and the prior eleven calendar months]. 

“EBITDAR” means net income plus Interest Expense, income tax expense, depreciation expense, amortization expense and rental expense (excluding any payments made under capital leases), each determined for [such fiscal year] [such fiscal 6-month period and the prior 6-month period] [such fiscal quarter and the prior three fiscal quarters] [such calendar month and the prior eleven calendar months]. 


“Interest Expense” means interest expense (including without limitation the interest component of any payments in respect of capital leases capitalized or expensed during such period) [determined for such fiscal year] [determined for such fiscal 6-month period and the prior 6-month period] [determined for such fiscal quarter and the prior three fiscal quarters] [determined for such calendar month and the prior eleven calendar months].
I. Fixed Charge Coverage Ratio

The Fixed Charge Coverage Ratio of the Borrower shall not, as of the end of each fiscal quarter of the Borrower, be less than       to 1.00. 


The following definitions apply to the determination of the Fixed Charge Coverage Ratio:

"Fixed Charge Coverage Ratio" shall mean, for any period of four consecutive fiscal quarters of the Borrower, the ratio of (a) [EBITDA] [EBITDAR] for such period less the actual amount paid by the Borrower and its subsidiaries in cash during such period on account of Capital Expenditures to (b) Fixed Charges for such period.


"Capital Expenditures" shall mean for any period, without duplication, (a) the additions to property, plant and equipment and other capital expenditures of the Borrower and its subsidiaries that are (or would be) set forth on a consolidated statement of cash flows of the Borrower for such period prepared in accordance with GAAP and (b) Capital Lease Obligations incurred by the Borrower and its subsidiaries during such period.


“Capital Lease Obligations” of any Person shall mean all obligations of such Person to pay rent or other amounts under any lease of (or other arrangement conveying the right to use) real or personal property, or a combination thereof, which obligations are required to be classified and accounted for as capital leases on a balance sheet of such Person under GAAP, and the amount of such obligations shall be the capitalized amount thereof determined in accordance with GAAP.

[“EBITDA” shall mean net income plus Interest Expense, income tax expense, depreciation expense and amortization expense.]


[“EBITDAR” shall mean net income plus Interest Expense, income tax expense, depreciation expense, amortization expense and rental expense (excluding any payments made under capital leases).] 


"Fixed Charges" shall mean, for the Borrower on a consolidated basis for any period, the sum (without duplication) of the current portion of long-term Indebtedness and Capital Lease Obligations plus the current portion of any Subordinated Debt (if any payments are made thereon), plus cash interest expense, [plus rent paid to third parties].

“Hedging Agreements” shall mean interest rate swap, cap or collar agreements, interest rate future or option contracts, currency swap agreements, currency future or option contracts, commodity agreements and other similar agreements or arrangements designed to protect against fluctuations in interest rates, currency values or commodity values.


“Indebtedness” of any Person shall mean, without dupli​cation (i) all obligations of such Person for borrowed money, (ii) all obligations of such Person evidenced by bonds, debentures, notes or other similar instruments, (iii) all obligations of such Person in respect of the deferred purchase price of property or services (other than trade payables incurred in the ordinary course of business and due within six months of the incurrence thereof) which would appear as liabilities on a balance sheet of such Person; (iv) all obligations of such Person under any conditional sale or other title retention agreement(s) relating to property acquired by such Person, (v) all Capital Lease Obligations of such Person, (vi) all obligations, contingent or otherwise, of such Person in respect of letters of credit, acceptances or similar extensions of credit, (vii) all guarantees of such Person of the type of Indebtedness described in clauses (i) through (vi) above, (viii) all Indebtedness of a third party secured by any Lien on property owned by such Person, whether or not such Indebtedness has been assumed by such Person, (ix) all obligations of such Person, contingent or otherwise, to purchase, redeem, retire or otherwise acquire for value any common stock of such Person, (x) the aggregate amount of uncollected accounts receivable of such Person subject at such time to a sale of receivables (or similar transaction) to the extent such transaction is effected with recourse to such Person (whether or not such transaction would be reflected on the balance sheet of such Person in accordance with GAAP), and (xi) all  obligations of such Person under Hedging Agreements. The Indebtedness of any Person shall include the Indebtedness of any partnership or joint venture in which such Person is a general partner or a joint venturer, except to the extent that the terms of such Indebtedness provide that such Person is not liable therefor.

“Interest Expense” means interest expense (including without limitation the interest component of any payments in respect of capital leases capitalized or expensed during such period).


“Person” shall mean any individual, partnership, firm, corporation, association, joint venture, limited liability company, trust or other entity, or any governmental authority.


"Subordinated Debt" shall mean any Indebtedness of the Borrower or any subsidiary (i) that is expressly subordinated to Borrower’s obligations owing to Bank, on terms reasonably satisfactory to Bank, (ii) that matures by its terms no earlier than six months after the latest maturity date of any obligation of Borrower owing to Bank, with no scheduled principal payments permitted prior to such maturity, and (iii) that is evidenced by an indenture or other similar agreement that is in a form reasonably satisfactory to Bank.
IV. CONDITION PRECEDENT TO THE MAKING OF EACH ADVANCE

A. The making of each advance under the Notes is subject to accuracy of representations and warranties and the further condition that no Event of Default or event which with the passing of time or the giving of notice or both would constitute an Event of Default shall exist at such time. 


V. ADDITIONAL EVENTS OF DEFAULT
A. Any guarantor terminates or cancels or seeks to terminate or cancel its Guaranty.
B. Failure of Borrower to satisfy any condition set forth in, or deliver any document required by, Section 1.E. above on or before      ,      .

VI. LIMITATION OF AVAILABILITY 

Availability under the loan evidenced by the Notes shall be reduced on a dollar for dollar basis by the aggregate face amount of all outstanding letters of credit issued by Bank upon the application of Borrower (the “Aggregate Letter of Credit Amount”). Borrower shall not request advances under the loan evidenced by the Notes and Bank shall have no obligation to make advances under the loan evidenced by the Notes if the advance would cause the sum of the outstanding loan balance and the Aggregate Letters of Credit to exceed $[THE NOTE AMOUNT]. If for any reason the sum of the outstanding loan balance and the Aggregate Letters of Credit exceeds $[THE NOTE AMOUNT], Borrower shall, upon demand by Bank, make immediate payment of such excess amount.

VII. BORROWING BASE.  The Notes will be governed by a Borrowing Base (as defined below).


Borrower shall not request any advance under the Notes if, after giving effect to such advance, the outstanding balance under the Notes would exceed the lesser of the Loan Amount or the Borrowing Base. If at any time the aggregate advances under the Notes do exceed the lesser of the Loan Amount and the Borrowing Base (the “Excess Amount”), the Borrower shall repay or prepay the Excess Amount within three (3) days after demand from Bank.  The Borrowing Base at any time shall be determined by reference to the most recent borrowing base certificate delivered to Bank (absent any error in such borrowing base certificate). Borrower covenants to deliver within       (   ) days after the end of each calendar [month] [quarter] a duly completed borrowing base certificate in the form and substance satisfactory to Bank as of the last day of such calendar [month] [quarter] and such other supporting documentation and additional reports with respect to the Borrowing Base as Bank shall request.


“Borrowing Base” shall mean at any time an amount equal to     % of Eligible Account (as defined below). 


“Borrowing Base” shall mean at any time an amount equal to     % of Eligible Inventory (as defined below).  


“Borrowing Base” shall mean at any time an amount equal to the sum of (a)     % of Eligible Accounts and     % of Eligible Inventory (each as defined below).  


“Eligible Accounts” shall mean, at any time, any domestic account receivable of Borrower [and its consolidated subsidiaries] which (a) is bona fide, valid and legally enforceable obligation of the account debtor in respect thereof, which is unconditionally owing by such account debtor and is not subject to sale on consignment, sale on return, or any other similar arrangement; (b) is subject to a perfected first priority security interest in favor of Bank and is free and clear of any other liens, security interests and encumbrances; (c) is not subject to any defense, dispute, offset, counterclaim or other claim by the account debtor; (d) is payable by an account debtor which is a solvent, going concern that is unaffiliated with Borrower; (e) is not more than ninety (90) days old from the original date of the relevant invoice; (f) is not subject to any “bill and hold” or other similar arrangement; (g) when combined with any other Eligible Account due from the same  account debtor, constitutes less than        percent (   %) of total Eligible Accounts, and (h) is acceptable to Bank in its sole discretion.


“Eligible Inventory” shall mean, at any time, all [raw materials], [work in process] and [finished goods] then owned by (and in possession or control of) Borrower [and its consolidated subsidiaries] and held for sale or disposition in the ordinary course of Borrower’s business that meet the following requirements (i) such property is subject to a perfected first priority security interest in favor of Bank and is free and clear of any other liens, security interests or encumbrances; (b) such property is valued at the lower of cost or market; (c) such property has not been shipped or delivered to any third party; (d) such property is not represented by any bill of sale, invoice or similar document; (e) no claim exists disputing Borrower’s title to or right to possession of such property; (f) such property is in good condition and complies with any applicable laws, rules, regulations and standards imposed or issued by any Federal, state or local governmental or quasi-governmental authority or agency with respect to its storage, production, manufacture, use or sale; (g) such property is not on consignment and (h) such property has not been determined to be unmarketable or obsolete by Bank in its sole discretion.

IN WITNESS WHEREOF, Borrower and Bank have caused this Agreement to be executed as of the date first above written.

Individual Borrower(s):
Non-Individual Borrower(s):


 (Seal)
 ______________________________________________  
Borrower Signature

Borrower 



By: ___________________________________________  
Name




 (Seal)
______________________________________________  
Borrower Signature

Name and title

Name

______________________________________________  


Borrower 


 (Seal)
By: ___________________________________________  
Borrower Signature





______________________________________________  

 
Name and title

Name

Truist Bank
By: ___________________________________________  
______________________________________________  
Name and title
	630512 (09/19)
	Page 1 of 1

	*512*


PAGE  
630512 (09/19)

Page 7 of 7

